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Decizion No. DNV .

BEFO0RE THE RATILROLD COM.CCSSION OF THE STATE 0P CALIFORNIA -
000

JIRY J. TUCKER, Executrix of the
Last Will oxné Testamen: of

B. N. TUCKER, deceased,
Complainant,

TSe

EARRY S. PAYNE,

Case No. 2333.

Defendant.

In the Matter of the Investigation

oz the Commission®s own motion Into
the rates, practices, rules, regula-
tions and operations of EARRY S. PAYNE
operating an auto trucking service
wder the Iictitious name and style o

PACIFIC ‘MO‘I'OR EXPRESS .

Case No. 2446.
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Welter S. Cloyson, for COmplainant.

E. J. Bischoff, for Respondont and
Defendant.

Tronit B. Austin for Pickwick Stages
System, Intenvonor.

B TEE COLGISSION:

CPINTIONX

The complaint of Mary J. Tucker » ozecutrix of the
last will end testaoment of B. N. Tuckex, deceased, against

Exrry S. Peyze, operating under the name of Pacific Motor .?.::F
press, alleges unlawful operation and asks that an order be
issued restraining the defendent from trensporting i‘reié;h‘t: of
eny character betweon Corona cnd Wlnington and San Pedro, and
~oT suca othe: ané préper relief as will protect complaimnt:';s
 operative rigats. _

Dofendant by his answer admits the transportation of
citrus frults betweon Corons and 'ffilmington and San Pedro,

-l




denies thet his operzations are of a common carrier nature, and
alleges that he iz condueting a private trucking dusiness not
within the Jurisdiction of the Railroad CQmmissioﬁ. '

A public hearing wes held beforo Bxeminer Williams
af Corena on May S5, 1927, Case 2446 is ex investigation upon
the Commission's owx motion into the operations or'Enrry?§1
Poyre. 4 fuxther heering was held on December 1,°'1927, at
whick time the matters were consolidated for hearing and
decision.

Compleinsnt, under the name of Ploncer Traunsler

Company, carries various commodities, inclﬁding_citrus fruits

and products, between the points mentioned in the complaint
and other points, and 13 the only carrier in Corone authorized
oy this Commission to perform such truck service %0 the harbor
points. Defendant possesses operative righté for the transz-
portation of all commodities between Corona and Los Angoles,
but not including Leos Lngeles Herbor points. Complainant .
uses vhe highway through Semta Anz and Garden Grove while de-~
Tendent operates through Chino and Pomona end the Velley
Bouleverd to Los Angeles. The retes of'complainant for the
transportation of citrus truits and other commodities are
$3.65 per ton detween Corona and Wilnington, end $4. pei son
to San Pedro, while the rate at which defendant has transpoarted
certein commodities to Wilmington for the Lueen Coiony Fruls
Zxchange fs $3.50 per ton. | |

| The Quoen Colony Fruit Exchenge at Corona acts as -
seles agency for its five members; - 4h. F. Call Zstate, Corona
Citrus issoclation, Corona Foothill Lemon compaﬁy, W.E.Jameson
end Orenge Eeights Fruit Assoclation. Citrus fruits are




shipped from Corona to Los ingeles Haorbor points. Between
Jenuary axnd April, 1927, seven carloads were handled by
defendant for this exchange &t the rate of $3.50 per ton.
This business was sollicited by defondant eand there is no
contract br agroement other than & verdal wrderstanding-
as 10 the rate covering such transportation.

Defendent carries lumber from Los Angeles Harbor
polnts to Corona for Corona; Lumbex chpany, oight trips
having been made during the two and one~half months prioxr
to the hearing. 4 verbel understending exists as to the
rate. The lumder company is 2ot obligated in any manmer to

use defendantts sexvice. Lumber has Llikewise bee:i carried

from the Ha:bor to 'C:orona. for the Ebyward Lumber ané Ine -

vestnent Company. ‘

The Exchenge Lemon Products Company, & "’coope:.jativé |
orgenization consisting of fii'ty—sevén membders, sbipé-' éitﬁic
acid and lemon oil from Co“ona to the Hardor and u‘cilizes tho
services of both complainant and defendant. Derende.nt has
mexifested a willingness to render a lower rate on beck hauls.
In eddition defemdant Bas carried mwrietic #cid in glass |
caxboys fron Vernon to Corona for this Company. ‘

| t appears from the tostimony of defendant that.

service has been performed for Queen Colony Fruit Zxchenge,
Coroxna Lumber Company, Haywerd Lumber end Investment Company,
Exchange Lemon Products Compeny, Americen Fruit Crowers, Corona
Fruit Growers and Corone Foothill Lemon Compeny, between the
Hoxrdor and Coroma; North Corons Land Company betweon Dresdens

- and Coropa; and Exchenge Lemon ?roclucts Compeny between Versos
and Cor onz. Defendant states that he- is ready, able and

willing to sexrve 'che: above shippers, Jﬂbmmomccxm




thet he is soliciting other "contrmct" customers; that he
would carry for additioral whippers ir equipment were &vail—
able; that ho would tzke care of present customers tirst, that
ke "would be & poor business man™, Ir he did not carry for
additlonal shippers, provided the load Wes large enough and
ecuiyment wes avalleble; that 1f the amownt of business offered
would justify the purchase of additional equipment he would

do so - "That is wheat I have & sigzn on the building for, %0
'solicit Jusu such cusiomers.

Defendant contends thaz hls operations are those of

a private carrier. The record shows thet the 6nly Tecontract”
that exlists 1s a verbal understanding =5 to Lhe rat e, .greed
upon by the parties ot the time of solicitation. In some

instances the rate originally agreed upon has been'decreased.

Saippers are not obligeted in any manmer to petronize &eten-
dent’s service. It would be an evasion of the clear intcnt ond
purpose of the Luto Stege and Truck Transportation Act (Stats.
117 Ch. 213 os emended) to permit o carrier by the simple
device of entering into a number of verbal sgroementvs, terming
them "econtracts™ » ¢ secure all the advantagev oL & pudblic
zmotor cexrrier without essuming the attendant obligations and
duties. 3By merely pretending %o investigate each inguiry

cnd diseriminate in the selection ol customers, & carrier, .

,otherw*se pudblic, does not so changc Lis status that ke may de .

*egarded as a private corrier. (See Thornewill vs. Cremory,
Doc. 19860, Case 2484, ond cases thereiﬁ cited).

Ve find that the defendant and respondent, Earry S.
Payne, operating wder the'tictirious nome and style of
Pacific lotor Express, is usvelly and o:¢inarily operating

motor trucks used in the busimess of tremsportation of property




2 common carricr, Tor compensa'tion, over the public high-
ways of this state, between fixed termini and ovor & regular
route, witbout first having obtsined from this.»Comm.ission a
certificate declaring that public converience a;nd necossity
require zuck operation, In violation of the Auto Stage and
- Truck Transportation Act. 4n o:-don directing said na:ry s.
Payne to ceese and desist from said oporation will beissued.

ORDZER
Complaint a3 abon'e ontitled having been filed, and an
Investigation on the Commission's own motion having beer in-
stituted, public hearings hn.ving been held; the matters having
been submitted after comsolidetion Zor purpose of hearing and
declision, and now being recdy fox decizion, and basing onr ord.er
upor the conclusions and; findirgs in the opinion above;
I IS HERESY ORDERED that said Harry S. Peyne immediatoly
cease and desist from his said oporntions botvroon Corora and
ilmington or San Pedro, or vice vor_c., as above doscribod -
less or wntil he shall have received o certificete +o tb.e effect
that pnblic convenience and necessity require the same; a;.nd
© I IS HERZZY FURTEER ORDERED that the Secretary of thoe
Railrocd Commission mail o oortiried copy of the opinion and
order‘ hereir to the District Attorneys of Riverside, Orange,
and I.oc ingeles Counties. |

Dated at Sen Frameisco, California, this é-”’ &ey o

%ﬂa‘l&g_,, 1928.

WA o

Com:_n.iés {oners.




