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Declsion No. ~ unvgf\\\j a.

BEFORE TEE RAILROAD COMMISSION OF TEE STATE OF CAI.IFORNIA.

F. M. Endge, Joan D. Kwis and
E. 4i. Rose, a co-partnerskip,
doing business uwnder the L£ic-
titious neme of the SAN JOAQ,UIN
TRANSPORTATION COMPANY,

cOmple.ine.nts,

Ca‘so No. 2517.

~rS=-
C. B. MeClain,

Defendente

Newlin and Lshbum, by Arthur T. George,
for Compleinsmts.

Richard 7. I:ddy, for Defendant.

2Y TEE COMMISSION:

P. M. Eodge, John b. Kwis and H. A. Rose, operating
undexr the fictitious neme of the San Joaquin Transportation
@mpany, complainants in the adove entitled proceeding, complain
:and ellege in substente and effect that C. B. McClelin has for
nmore than X ‘deys lest past bee:n operating auto trucks as a’
common carrier in the business of transportation of pProperty,
for compensetion, between Los Angeles end Fresno and inter-
mediete ‘points without having obtained from the Rm‘.l:.-oad Com=
mission of the State of Calii'ornia 8 certificate of public ¢on-
venlence and necessity anthorizing such opere.'cions. Complaimnts

pray ror an order that the defendant be enjoinmed and restra.ined.




from further opereting seid auto trucks, as a common carrier,
between Los Angeles and Fresmo until he has obteined Irom the
Railroed Commission & certificate of public convenience and
necessitys .

C. B. McClain, said defendaxt, by his written answer
derein, denies generally and specifioally all of the material
ellegations conteined in said complaint and allegeslrurthe:
that the truck operations of sald defendant over the highway
of the State of Celiforais are those of & contract carrier
and that 2e is not engaged in any acts that have been or¢ are
conducted in violation of any provisions of the lﬁw whatsoevere

A publie hearing on this proceeding was cqnducted by
‘Bxeminer Setterwhite at Fresno, the metter was duly submitted
and is,noi ready for decisioﬁ.

Compleinants called as their own witnesses C. B. MeClaln,
defendant in this proceed&ng, together with severel other Wit
nesses who bad employed the defendant t0 transport certainvcom-
modities between Tulare and Los Angeles and certein other%comp
nunities.

| ?he undisputed record shows that the dérendant has been
engaged r6r the pest 4 or § years in the business of duying eggs

from certelin producers at Tulare and elsewhere and selling them

to various purchesers at Los Angeles. These eggs have been pur-“

chased slmost entirely Irom the Tulare Co-operative Poultry
Assoclation and from J. F. Way of Tulere. Defendant has operated
one truck end some times & traller ip heuling these eggs %o their
destination at Los Angeles. It hes been his practice to pick np
all eggs purchased a@ the plafforms oF the Poultry Association

or other producers sbout three times weekly snd transport them -
in his truck to Los Angeles where they were deltvgred o various

purchasors. The egg producing season lasts from about February
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~ 1Stk to Seétember 1st of each year and delendent's truck operations
detween Los Angeles and Tulare and other points have been confined
almost entirely to this period.

The evidence shaws thet the defendent since Februery
7th of this year, by virtue of a new written ocontract, has not
purchased any eggs from the Poultry Co-~operetive ASs°6iatLon,
but has heuled all eggs offered by this association to Swift &
Co. or other buyers st Los Angeles at least three times weekly
at 8 rate Lfixed in thé.agreement.

The record further shows that the defendsnt has by
solicitation secured from time to time back-hauls of certain
commodities from a limited and seleoted numober of merchents
end dusiness fimms in Los Angeles. These tmck~beuls have
largely consisted 0f capacity loads on account oL the char-
acter of the commodity shipped. The evidence also shows that
on several occ&;ions‘derendant hes transported to Tulare ané
other points in the San Joaquin Valley during the paét two
years or more pumps and pumping mechinery for the Peerless
Punp Co. end the Pacific Pump Company, two pump concerns at
Los Angeles. o . ’

Defendant has also bauled to the city of Visalia on
three occasions in the last six monthe Eastside beer in truck
loeds to the Visalia Bottling Works, & Lirm engaéed‘in the:
business of mepufacturing iced beverages, soda water end canr
dles. It also appears that defendant was amployed;onﬁat least
two occasions witkin the last six wmonths to transport rrdm
Los An.gelev a shipment of lheavting mterial m:d pipe ‘:o Woe Me
" Fisher engaged ot Bakersfield in the venxilating anﬁ heating

business.

The record shows that all of the foregoing truck

operations of de:endant'constituxé'prqcticdlly'thé entire




trensportation service carried on by defendant Lfor the last two
or three years. Defendant further testified that at no time did
he ever seek to or offer to tranépb:t goods of eny kind fox the
public gemerally, but always c¢onfined hiz operatiéns to a se- »
lected aumber of patrons who employed him under werbal or written
agreements made and entered into as a result of prior negotiations.
AT%exr & careful consideration of all the evidence in this
proceeding, we aré of the opinion and herety f£ind as & fact that
tae defendant C., B. McClein is not operating az a common carrier
between 1os Angeles and Frezno and intermediate points and that
his:transportation service or operations ere those of a private

contract carrier. The somplaint should therefore bde dismissed

for lack of jurisdiction.

A pudlic hesring having been held in the above entitled

proceeding, the matter having been duly submitted, the Commis-
sion being fully advised and basing Lits order on the findings of
fact {n the rorego;ng'opinion,
IT IS EEREBY ORDERED th&t the complaint in the above
entitled proceeding be and the seme 1s hereby dismis sed for
lack of jurisdiction. /
Dafed,at San Francisco,‘Califorﬁia, this gzzgz day

of @ﬁéﬁz, 1928.

Coqpissioners.‘




