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SZFORE TEE RAILROAD CQIQISSION OF THE STATE OF CALIFORNIL
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PIONEER ZXPRESS COMPANY,
o corporation,

Complainant
TEQMAS XELIER, X. B. PURCEASING
AGERCY, TEOMAS XEIIER doing business
wder the fictitious name of XELILR

BR0S. axnd doing business under the
fictitious name of X. B. PURCEASING

AGZENCY, A
Defenfants.

) Cace No. 2508

Walter E. Rovinson for Complainent
Jo F. Vizzard for Defendants.

3Y THE COMISSION:
Q2IXNION

Tae complaint of Plomeer Express Company, a corporation,
ageinst Thomas Keller, and X. 3, Purchasing Lgency, etv al., al=-
leges unlawfol operation by defendants in transporting freight
and express matter between Saxm Francisco and San Jose and way
polnts Zor hire, without having obtained a certificate of
public convenicnce and necessity. It iz alleged that Thomas
Xeller is so operating individually and under the fictitious
nznes of ™K. 3. Purchasing AgencyT and "Keller Bros.T 'thf
complaintkasks teat defendonts and each of them be ordered o
desist and refrain from such operation.

Delendents deny operation in violation of law, and claim
to be contract carriers hawling only wnder private contract with
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individual Lirmz. A4 public hearing was held before Examiner
ZondLoxd at San. Francisco.

COmpldinant, Pioneer Express Company, operates as a
common cerrier of fLreight ond express between the points mentioned
in the compleint, under the Jurisdiction of this Commission.

Thomas Xeller is the manager of the X. 3. Purchasing and Delivery
Service. The dusiness s owned by Mrs. G. M. Adams of Chowehills,
and oporeved wnder a Lictitious name. It was originally es-

teblished by Lawrence and George Xeller, brothers of Taomas Keller, .

and sold to ilrs. Adams some Zour j'ears ago. Shipments are aélivergd.

at a terminsl at 509 Elgata Street, San Francisco, and five trucks
are now being operateld over the Day S’r.o:-é Elgeway, defexndant
mointeining two scheduvles each way daily.

There are some 70 patrons in Redwood City, Palo Alto,
Svnnyvale, Mounta in Tiew, Santa Clara, and San Jose. Apbroﬁmately
one-half cwe located in Sen Jose. Carage owners and radio ztores
congtitats the vulk of d.erendwt's customers, and most of the
shipments carried are sou‘chbonnil

It appears that oxders are given to drivers, telesphoned
ixn, or toker o wholesalers, Jobbers, or supply houses.in San
Franciseo, ond shipments picked up and transpacted to destination.
Compensation for this service is on 2 moﬁthly be.sié., arrived at
by verbal sgreement. AdJustment of the charges is msde if the
business warrants. Lize hanl $rucks render a pick-up and &elivery
gexrvice 2t San .Tose," and driverz are furnishel keys T0 seven
establishments in that ¢ity where oxdoers are plokel up curing tie
early morzing hours, and goods are ot times deliwvered afier busizess
hours. Shipments are refused unless consigned to patrons with
vhon ax arrangement has been exntered inrto similar to that des~
cribed. Torth~dound business is negligidle, conzisting principal- -

Ly 0L repoir parts or retvwrnel merxchandize.




Complainant’s witnesses testificd that former
patrons have transferred their business to defenmdant, and upon
investigation complainent’s traffic solicitor was informed by
eighteen or twemty of whom he inguired that tholr reason was
because o cheaper rate was available. The dusiness was
solicited by defendant, whb péomised. betteor service at lower
rotes. '-.’mile Refwood City and Soutk San Francisco have -
called upon defendants for licenses, none have been paid.

One saipment for the Pacific Wholesale Raddo Company was lost,
and is now being paid for by montkly paymenis.

Upon these Zacts Qefendants claim to be a private
contract carrier not stdject to the Jurisdiction of the
Reilrosd Commission, and olfered no wiitneszes.

It i3 to be observed that the alleged "contrzcts™
ere not in w}miting, ut are mere verbal a.greement.;,, the terzis
of whick mey very froz time to time. They are not ontered into
fox axy apecific period of time xor :6::- axny specific volume
oxr amount Of tomnage. Nelther i1s there any ovligation on the
pert 0f the shippei- to patronize this particular service.
Clearly &efendantc are holding themselves out to serve tant
poxtion o the public willing to petronize their service.

Tis Commission hes recently held such operations to be common

carrier iz nature. (see Balersfield, etc. Co. v. Willbkowr, 3L

C.R.C. 3673 E’hornewﬂl v. Gregory, 21 CR.C. &}45, and ceses
thers cited)

Otzer then the Pickup and delivery service memtioned,
ané the fact that &rivers have keys to severn San Jose establis: -
ments for tals purpose, the only adlitional service porformed
is the transmission of oxfers to wholesale supply houses in
San Franeisco. The transportation service and the "ancillery”
service (if 1t may Do so termed) are not so élcsely-intemela%ed. '

that they cam not be separated, although the latter is wndouwbtedly
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0L zome coxnvenionce 0 shippers. Trerefore, it can :;Lard.ly e

2l éd thot this case falls within the ruling in Hare v. GLldoy,

2L C.R.C. 566, whore the transportation was merely incidental

to trhe personsl ancillary scrvices nerformed for the theatres

taere involved.

But one additioral fact remainz fo0 be noted. It
appears from the testimony that fowr shippers in San Franei sco
ere served under written coniracts, although copies of such
contracts were not introa.uéed. in evidence. The arrangemexis

made with these four shippers were outlined by Cefendant
Xeller as Tollows:

Colifornie Beking Cana.mr, transporting bread to
Palo Alte at rate of $L50.00 per montha, arrangement
heving existed since Avgast 3.5 l927.

Eraest Wilson Company, transporting candy Lrom San
Fremeiseo Zzetory to dranch stores at Palo Llbo and
San Joze, and to agencies at South San Frameisco,
Sexn Lt s and. Wountein VTiew, compernsation 5£100.00
per montn- service asving been rendered since
February 10 , 928 .

Zrnest Smith, District Agent for "lLadles Eome Jourzal®
to ...sencies 01 Pepinsule 0 and incluiing Ios Gotos; .
compensation §70.00 per month; service having been
rendered since Qctober 27, 1927.

R00s Brotaers tra.nsporting Shipments to their brancb.
stores at Palo LLt0 and San J'ose- compensation 35 cexts
per oewh. widh 35 cents ainimum, retming empty carriers
Lree; service commenced in Febraa.ry, L928.

The Supreme Court of the Tnited Stabtes has recently

neld (Stete of Washington ex rel Stimsom L. Co. v. Xuykendall,

72 L. ed. 50,2. U. R. 1928 B, 258), that "regulations would
Be of little value if the state lé.v: pe:mi‘{;ted. the shippexs

by privets contract with public carriers to obtain the towing
of their logs for less than the prescribed rates.® It is
true thot the defendants here have no wniform or.preécz-ibea.
rates on f£ile, tut we clte the above case as d.ecisii'e 0L the
proposition that a common carrier can not, by entering into
written contracts, grant preferential rates to partisrlar -
saippers. We are of the opinfon that the existence of these
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contracts does not in any way affect the common carrler status
of the operations here involved. |

e find that defendants, Thoums Xeller and X. 3.
Purchasing end DeMvery Sexvice, owned by Mrs. G. M. Adans and
operated mnder the ebove fictitious name and style, are operating
motor trucks used in the tmciness of transpoxrtation of property,
&8 o common carrier, Lor compens ation, over the pudblic highways
oL this State betweon fixed termini and over a regulexr route,
without £irst having obteined from this Commission a certiticate
declorfing that public convenicrce and necessity requires such

operation, in violation of +the iAnto Stage ond Truck Traxsporto~

tion Act. v
&n oxrder directing said defendants o cease ang, de~

sist from such operation will be Lssued.

Complaint as above entitled having been filed, 2
public hearing hoving beex held, the matter heving been sub-
nitted oxné now being ready for decision, and basing its oxder
upox. the conclusions and Tindings in the opinion above,

TEE RAIIROAD COMMISSION OF THS STATE OF CALIFORNIA
ZEREBY ORDIRS soid Thomas Keller snd X. 2. Purchasing amd |
Delﬁery S‘ervice to'cease ant desist from operations between

San Fromeisco and Sen Jose ond intormediote points, or vice Tersa,




s above deserided, waless and wntil 2 certificate of pudlic
convenience and xecmssity shall have been odbtained from thizs

Commizsion, and

17 IS EEREBY FURTEER ORDERED vhet the Secretary oX
this Commizsion mail certified coples of this Opinion and Oxder
=6 +he Distriet Attorney of ihe City ané County of Sean Trancisco,
ard o the District Attormeys of the Counties of Sante Clara

2nd San Zateo.

7M 1S EERESY FURTHER ORDERED that the effective date
~ wnis orler shall be tweaty (20) days Lrom the &ate hereof.
Sated. ot San Freneises, Celifornia, this ’Zﬂ@
October, L928. |




