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Decis;on No. ‘ )i

B“VORE TER Q“_~ROAD COJMIS°IOY CF T

In the latier of the Apyrlication of
SOUTEEQN PaCIFIC MCTOR TRANSPORT
COLRPLY .*, for certilicate of public
‘eonveniencs and necessity %o operate
messonger service between Sante Cruz
‘a6 Vevsconville Junction, detween
Scxta Cruz and Davennorv, betweon
Asilomex ond Del Noute Juaetion, and
between Del Monte Junotion ond Selinas;
"end of Southernm Pacilfic Compeny 1o
withdraw certalin passenger irains now
‘opexaved wpon the routes aforesalid.

Application No. 1277S.

e N P T P e e e e B N P E

Ze Jo Foulds, H. Tle Hodbs and Gcor@e Smith fox Anpl;cant-.:
Rittenhouse & Snyder, by 3ozt B. Sayder, for Coast Jeiries
and Land Company, Seacide Rexnclh; larinz Ranch; Daven--
voxt Cash Store, Bella Bro.ho.u, and othero 1% tho
gonorol Comst soct
Sandco & Eudson, by Re He Huduon, for vhe Ckambor of Com-
mexeo o ”atuonvi~le and Pojexo Valley, snd petition-
ers _-mm *outho*n ond -of Santa Cruz County.
Svenloxd Go S ,ﬁ, Dicurict Avtoraoy, for Cowniy of Sunsa
Cruz. ‘ ;
Tred Ve _Swanton, for the CLiuy o* Santo Cruz.
woIren Ze LIbby, Jor *_otouta Plckwick Svapes Systen
2arl Ae Bagdby ond Warrcen T. dibb" *o; .,ouovtuno Mouo*
Cexricrs Associat*on.

cnborn & Rochl and Delancey Co Smith, by srtahur B. Roohl
Lor Provestants Luto Transit Commany, Beverly Gibzon
and the River Luto 3¢ ages.

Zarry L. Incell and Morgan i Sconborn, for Proie
Coustside Tranupo“tatio“ Co., Pocxless Stugec,
Sicxre Treansiv Co., Secramento~Reno Stages and Mount
Locgcen Transit Compazye.

~
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LOUTTIT, COMMISSIONTIR:

9.
Tn thic *rocccdinu, ‘ho ooﬁthern Peacilic Cormpany
noviticns for auttorizeavion of thiz Commizsion 4o wivadros
rom ration the following trein scrvice, to-wit:

" On.the Sante Cruz-ua -nville Junction Eronch:
Trom Sexte Cruz Trom wavcoaville Junciion
Train No. 122 Treda Noe 122
1" " l24 " " :.35
" " L?.s " 114 127




On the Sunta Cruze~Ddavonyport Brancz

Trom Senta Cruz Traw Davenvort

Teda No. 406 Trein No. 401
On the Dcl Momve Junoetion, Pacific Crove, Lsilomes Branch:

From Dol Jonto Junetion Trom P c.....c Grovn

Trefn Noe 210 Trafa Nos 207
w2 " 209
m e 27g wooon 233

Del Moane Jwuactlon to Salinuz:

Toom Del Mozue Juncelon = cm Salinge

Tain\o. 306 T::ai.n.l\"o.‘ 29
14 32 T " 51
oo 106 : " " 105
The proceoiing elso iavolves an application by ::_ho.
Southern Pacific Motor Tronsport Compony, & Caliromia corpdm-
tiozn, the capital stock of whick {oxcony turoo (5} skares LZscuod
T0 cmployods or officerc of the Southern Pac':‘ic Compa:y Tox %
¢ of cualiflying dircotors) ic owned In Ltc ontirety by &
acillio Comp..nj. '
te applieant, Southorn Pacifle Motor Transyort Compauy,
PTOPOSes & sorvice end appliec fox & cersificate of coanvonionce
and necossivy o operate motor coackhos Lor Tho irensportation of
voaszoengers and tholr baggage oz follows:
Sevwoon Saxnte Cruz ancl wevs vi.llo Juacti o..., uem
intermodlote points Casino, Sesbright, Ce.pitolo., .c,.p oo,
Watsonville and Tatconville Jwacuion;
Between Del Nonte Junction and Pacifice Grove and
(when demend cxiste therefor) %o acilomexr, and also il inter-
noéiate points now scrved by vao Southern Pacilic Compexny;
3evween Dol Monte Junction and Sa..:.na... and all inter-

‘mediate points now sexved Dy Yhe Soutiern Dac Z¢ Compony;

“De




Sovmween Scnta Cruz and Davenport end ail intermodicte
points 20w sexvod by Southern Pacific Company. |

The scaodulos olfered In support of the application
indlcate thzt the Southern Pacillc Moltor Troncport Compeny pro-
DOSOC, UPOL instiﬁution of the service,. to adopt time schedules.
wkicd will <toko the place of the twrains above meationed ond, 2
SOmoe inctancez; mokdng olocor comncction thax tkozo at prescnt
medo by ko Wrodes, 020 wrip adddtiomal. Ire Pacific Grove to
Dal Monte Twaetion, and one round txip additiomsl between Suntae
Cruz azd Watsonville Junctlon i also proposed, and oac LIAD locs
rom Solings o Del Monde Junetlon will bo operated.

The farcs, baggage rules, Inoluding Iroe cllowoncs, eXw

ceos bLglegs OLorges, eut., oare, with one or two.minor exccpiiozns

rolutins %0 fares, “ho same as the fares, baggage rulec and 
rogulations of the Southern Pacilic Compunye. IV also PrOposos

%o bonor oll forms ol Southern Pacillc tickets; includins one wdy,
round trip and commuiavion tickelds.

The appiication of the Southorn Pacilic CQmpan#.to
chandon Srein service,as woll as the application‘o: thQJSouthdgn.
Pocitic Motor Transport Company for & cerxtilicate ¢ oonvenieﬂéé
and neeessity vo operate motor coackos for the . ecrrying of pé54
senge:s;is protested by the Plckwick Stages Sysiem, tho Motor
Cexxiexs Association; the Motor Transit Company, Auto.Transii
Commaﬁy; Boveriy Gibson; iver 4uto Stages, Coast 3ide t&a;sﬁpr—

sion COmpeny; Pocrloss Stages, Sierva Transcit Company, Saera-
mento-Rono Shages and It. Lassen Trensit Company.

ALY protoztents Join iz tho general objection O 2
pooposed seorvice on the grqund thet the Raellroad Company should
not, cithor dixecily or througk iilc suusidieny tho SouxhexﬁJ

Paclfic Motor Transpors Company, bo permitted to oporate busses
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ovex the Ailghways for the trascportation of pa ssengers and’
thelr begzase; “hot & monopoly of thic form of trencporiation
chovld be preserved to the auto bdus tr anynortat on conmpanies
Secéuse ﬁﬁey have developod the businesz and, as exprossed by
*hem,"It 1o our dusiness 2nd should be preserved Yo us"; and
furtﬁe., thet the reflroad lines should be "compellod to stick
0 tho rellsT.
The Auto Treasit Company serves the same general ter-
tory'proposéd‘to be served by the Southern Pacific Motor
Transoort Company (excopt the proposod Santa Cruz-Davenport
Soxvicele It furthor protecis the grenting of sny cortirioato
to = unp.;.ican‘c, Southern Pacific Movor Trancpoxt Comn“ny, upon
the g:ound (L) that eppliicant Zas mede moO a:‘i*mativo shoving
ob publié'convﬁniéncé and nocessity for ihe p“onoscd we*vice,
(2) tnat 1% has mede no'showing thet vhe oc"vioo nay be pxo
ably Ono:ated- (u) thet the cases in which +he Commission Has
norotofore authorizod raflroad. li.e, t0 operate buuuow dir“er
from sho instent caso; and, (4) tzat the Auzo'Transit Compeny
iz ﬁowfopéréting in thisc %erritory an dequa e éervioefat*
2sonablo rates and thav, fox that Tounson, 20 now vervioe is
nddcsﬁdfy The Luto Transit Company alco offers to'coniract
th $io Southern Pac;r;c Company on the Same Terms s is pro—
pdsei by tho oont:acts introduced 1in evidence tetwoen dhe
Soutiera Peciffc Company cnd the Southern Pacific Motor Transport
Company; "
The Coastéido'mransportation dompahy interposes zimilar
objoctﬁons or itc bohals %o tne Frzating of o eortili 1te to the

Southera Tecizic Motor Transport Company authorizing the Santa

Couz=DEvenpors Service. o .




Tho Southerz Pacific Company iz a corporation chartered

wnder the laws of the State of Xenhueky.

The prosestenis, duxring whe course oL the nroceoding,

mo%¥cd dizmiscal of the proceeding upon the ground that the'South-.
ern Pacisic Motor Transport Company was Dov authorizod; wdex
the laws of 4he Stato of Califorantz, %o zoceive froz tais Com-
sion a cervificate of convenlence and nooessivy authorizing
o operato motox busses o the cerxying of paszengoxs for
In support of this motion, it is contendod that; 25 vhe
capital.stock 0f %hc Sousnora Puocilic Movor Trencspori COmpa:y
25 owmed In i%3 entirety by vhe Southern Paclfic Company; 2
Torelsn corporation, the Southern Pacific iowr Transport Come
vaay Lo, in Lact, & mero ageacy of the Southern Pacific Goméany,
o ‘Zoreicn cosporation, aand should mot be recopnlizod & & 3cparato
end dictinet cntisy by 4his Comaission, and that any certilicato
sasnad o Hho Southors Pocific Notor Transyort Coﬁpany would be,
i1 efmect, a cexrtilficato iscued %o e Southern Paci:ic Cenpony,
a Sorciga corpozesion, to whiok, under tho provicions ol the
Public Ttility ;ct; 4he Comrizsion 1z no% cxpowerod To iczue &
cemtificete o7 conveaianco and necessity antnorizdng Yo por-
formonco of the public utility sorvice Zerein coughte
mue gomexol rule Lz that a corpoxation, duly orgenizod
ic an ¢ 'vscparato and distincﬁ frox Lts stock-
separate and distines licbilities, obligations,
s ond powers, and chowld be rocognized as sucke

vondsn Totete Ve Zowlitht, 183 Col. 897.

T4 4z only whon Tightc ol thixd persons exe lonwvolved
anmé 1% 415 mecessary oither to prevent Iraud or whoen the resulic
of so holding will do an imnjusticc that the courts will dis-

‘regard toe corpozcte oxistence as a soparate eatiiy.
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Iz the procooding peading, it is %he Southern Pacific

sovor Txensport Compary, a domestic corpozation, whilch mealkes

¥no applicetion and it ic oatitled, 4if cutborized vy the Com-

mizsion, O operato as & public utility iz this stote. No :faua
S committed by recognizing tho Southern Dacific Motor Tr&ns—

DARY &S oo cntity, sopaxrate and disvinct Lrom the owner

cﬂpi*al ctocl, nelitior does suel xecognition, iz the

:eswtu'?

Wt I oany Lnjusvice to any pax ty to thisc p*o-
ehe protestonvs to dlsmiss sao&ld bo

'prbtostants furthor.oontead +that highwaytﬁans-
pq:tation has been developed by the nrezont dus operators‘and
iz vhelr businosz, and that they shovld bWe pmotecteld in it by
zofusel of certifficates o railroad componies, or th eir vkb-

taough tho offocy o %o issuance of & 00;@&*

appiicant nay Yo oniy the p:owervatian 7o) the
redlroad company of 1vs prosent business. mo uuca doctrine
= am.uxablo t0 cubseribe. CQr*"’c*tcz of conven&e cefand
hccessity, lessued by The Commission, are notb co:ui Ti¢a tes‘iren
:cvoéﬁbly creazing a.monoﬁcly. So well noz whic bebcﬁe

«

ostablishod Witk this Commission that 4in tho ‘”*ua_oc o* cox-
ti:icéteS'ozloonvenience and nocecsity, and by the veory term~
of the certificates thenselves, grantecs axe OuifieQZ:” t
cextilicaves of couvenience wnd necossity for thoe operation of
motor busses create & purely permiceive monopoly of "o cless oz
business over & paxrticuleoxr fouxa; This mono;oly Leature mey be
chan. ged or destroyed at sy tixe by uhe state, which % nbf in

cny respecs Llimi%ed 50 the mumber of rights whick may be givez.”




<% 1o uwrged that the granting of z ceritificate to the

Southerm Pécific lovor Trenspoxt Company will result in the
operét loz on the aighways of ex additiomal lino of busses and
oz thic reason the epplication should be lenfed. Thir con-
‘ent:on involves the policing ol the highways. The‘question ol
tho purpozes of the Auto Truck and Tremsporvation Act, .1oh aes
20w beég, 3¢ feXx 25 passenger tr&nsportation iz concerned, in-
cluded in the Public Utilitloes ict, reecived thoe §oasidoration

L tho Supreme Court of the State of Cal Torrie in the cases of

‘ Frost ve Rallroad Commission 197 Cal. 230;

Franchice Me Feo COmne I Ve S0avEY, L9296 Cale 77.

In oach ol these cases “ho convenuion was made that tao
puxpose ol tho ach Was the nolicinv of the hignwa,,, but the Couxt
hold %hot the primery purpose of regulation is %o secure tho
adoguacy, Tegulerity end reliebiliiy of sexvice and Teasonebloness
of Tatos end charges therefor end that $26 act L& It 20 50AS0 &
regulut;on o2 vhe use ol public highwuyse It is a regulaxiog ol
4ho dbusiness of thoso wao erc eagaged in the uso 0Ff thex and its
" primery purpﬁsd iz %0 nrotoct the business of thozo whova:c com=
mon carriors by coatrolling compovitive conditions. -Prqteq;:on
ox consexvation of the highways is not Ifnvelved. |

No gomexel principle may bo anzouaced whioh,_uﬁde:”a_i
coﬁditions aad circumszvencos and undor every pos;iblqséct.o. ~acts,

may meesure the rights of overy applicant for a certificeto of conw

vonionce 4o oporate busses upon the highwayse IZIack case must bo
&

dotermaned BT the facts prescnted for consideration; yeb, wiaem it

appoars that thore Lo o meterial nuxber of the public to be sexved,
%hat %he service, S0 for as applicant 1s concermed, will be o

compensatory oxc or has & »casorablo essurence of becoming o
’ . LY
that there cre-peoplo in great number desirous of and who wiil

-




atronize the soxvice; that the sexvico will vetter sorvo tho

public than that offered by amy other cerrler then in tho field;

and, thet tho propoced cervice will not reswlt In Injury %o any

ex;sting gtility when opercting, a certifliocate chould Iszuo

gven though os o reswli there will be addod %o the lines *‘reauy

-t

operating on the highways emother line of buss
' /
ho evidease oflfered LIz support of the epolication ol

toe youtnern Qacilic Comnanj shows that vhe revcn oo derivoed

Zrom ke oo rat on ol %ho srains cought to be abandoncd aro
considerabﬁj loss then Yhe cost of operating the treizs and that

%o abandon tho t:ains should bo greatod providoeld z=n

adequate substitubo,mwhick can be oconom*o&lly Justified, 1z

evidonce “urtho. uﬁov, *hat, during uhe nonth OF

d cont;nucd veverul " cari;o&

Pazcengors
Carried
Dol Monto zad Solinas a 25 °
" .n " . " . y Gz .
" " 1w " V- 2-3
e 143 . 1 " 4“7
17 ‘v iv " 38:-
ucnua C*uz and y“venpo o gg%
Tel. lMon%o uunc**on ,n& 2acitic Grovo“ 221
" ” 1" n 6*5
Doﬁ wonto una racilic Grovo 1,563
" 1" 560

" 17 " r” 144 K -,-‘.68

1 4] ha ) ke 1" 5 8
Senta Cruz cad Watsonvillo - 34l

a4 e d ” ” . Gog

"w 144 ] n 500

n " tr t : ' 2

" " 17 o 4'9

" " " " ' 288

Teom tho forezoing vobulation 1V becomos culte

snat theme 4o o consideredle number Of PASSEAZETS
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havc horeuo*o*o sr¢conted themsovics to the Southern Paclli
Comp&ny ror transportation and who have been trazzporied be-

tween the poines involved in tho applicatione It 1z concodod

-

vﬂ"t Auguet Lo not 2 uyn L zonth and 4% 1o v obub TIue
tuat 4ho number of PASCCAZCTS carzicd during the monuh ol
*“t.ic morc then ono=twellfth ol vho totel o assengcrs annuélly
treacporsed hetween the points involved. I wo éssu#o; howovér;
Shot 75 scr ooy of twelve tlmes 4he aumber of pésaoigers car—
:ied_during “ho month of August roprocoQnis tae paésonger: V20
ndw‘nreaan: thomsolves for treasporvation wnd wdll present *“cmr
solves in the future, there WAL Lo passengers In 8 “*'c;en. o
numoér'availablo for %zanspoxvation to Justil lsubﬁtituted semv-
foe for the telas soughs 0 be discontinuol. To nmy mdnd thére
1c 1o guostion ac o Bho absolute nccessity oz a substitu$ed <
service ir the eveat the Southerz Paciflo Company is pe_mitvea
o ocdﬁo 0pefa Lo2 of the tratus £ involved In Thic ann_ica L02e
It ic zafo to gotinmate ;hat in the pact bet twees ~cven y-
énd oﬁé hundred thousand »LSsengers por anmum Mavc been car--cd

Nd v

DJ c tozins involved wnd bhat as maay, il nou mox o in numoe

-
. et ~ RE P

w1y hcrca_,er v“evo*t LHEmSelYes £oX un.,po:"sauion. Th;szgir-

-y

4 -

cumztance'alone 15 sufficiont Justilficavion 'or the Lssuonco’
o; a co*tific“te oL nvéﬁience and nocossity for-thc ner*o,“
ance 0f %26 cervico aprplicd IoXe ' .
Vany witnocses were called Irom TILh 4onwil~o égnwa
Cruz, Paci‘ic G*ovo, Vonterey snd Selines, eil of vhmu testi-
“* a uaaz ﬁﬁay be_;eved she Service DPIoposed by £26 Sou -ern
*ul--ic uoto* e + Company was & neces zary service énd
tret they would pazronize-that sorvice in preﬁereﬁcenio‘a,

cimiler service to be pexformed by any existing motor couck.

¢ *:io:‘ndw serving in the respeotive terrd tories atove men-




Lo urged tiob tho proposod sozvice of tho Southorn
°ac‘“’c Lotor Transport Compuny s2ould be deonied for the oddie

e

tional ToLoen vaat vhe cervice nroposed will ﬁot De o compensim
WOTT 026 to the Southern Paclfic Motor Trumcport Company. It
ie chowz “zat in tho mozth of Lugust, 1527, there were carriéd
O %20 trains, the discontinuance off Thick ave sought, 9,941 pﬂ*-
sengors axd that vheo toltal revernuss reclized tLerolTom Wwere
w0>872.00. Leooxding to the oxhibits of she protestonts Lin this
éasc, 2L tkiz service had been poxformed by the Soutzorn Pacisi
Hotor Truxnsport Company aad 1% recelved for the poriormance
compensiiion accordixg to its proposed tariflfs, %he gross cxmead.
Tevexue would Zave been & minimum of §65,000.C0, or a maximmm
2 $72,200.00. The cstimated cost to the Southorn Pocific Lotor
Traﬁsport Compeny o +ho proposed soxrvioe Lo estimeted ab
Vu_,oss.oo pinfmim, or & m“xumum 0L 557,650.00. It appears, .,
scerelore, thut tie dus company, though the ostizated TETOnUo
iz s:all, will carn uomet.i_@ oTor aad cbove Lto
ezpe_ves. Suon o showirg, particularly whero 1%
T26 recond thdt the new sorvice to be Lnstituse
gaowing community tad tho probabllitics cre 4 revonuos reéli:e&“‘
foom v2o inereased trafflc will, 4in & recsonatle %ime, » suls
ToZit 0 436 WYALLty, L6 Sufficiont S0 JUSHLLy She greating of &
cexvil ~ « Lincanclel reswlis aroe coacérnga.

by tae Auto Tronslt Compony tagt L4

£ p
o W
20w in vko Lleld Witk ample fecilitios foxr the performance oF enyv

coxvice nocezsa:y 20 be perxformed in transportin@ tacse pascon~
go*~ exnd teae, “heroloxe, 2o coertificate skould ve Lssuol . to tho
Sousnorn Pacllic Motor Transport Compony.

Tho record, nowever, discloces that the protostunits ere

0% In position at the prescont tizme to pexform 2ll of the proposed




sexrvice absolutely necesseary and essentiecl as a substitution'
for the train sexvice, discontinusnmce of which is herein
exthorized.

| The protestants call to our attexntion many cases in
wkich the Commission hes held that, where a territory is amply
sﬁpplied with adequate serv;ce at reasonable rates, competition'r
will no% be permitted. I have 2o querrel with this doctrime
but deem it inspplicable here for the reason that here we hgve
two caréigrs, both of whom have dedicated property to pudblic use
Zor & tramsportation service and both of whom have been in the
ri?ld for meny years in the past, each, so far as the recora is
concerned, serving practically the same communities and éuch in
i?s own‘rield perrorhing a reasonable, adequate, satisfactory
‘éérvice et reasonable ratess The reilroad company now desires,

because some of the property which it now operates in the service

no longer returzs to 1t any remuneration, to withiraw @ha;ngqperty

agd, through its subsidiary, perform an identicel service byﬂ
dédicazién 6f other facilities to the performance of that service.
ﬂhere the situation developed bdefore this Commission in

an application seeking substitution dy & rallroad company of
bfanéh line passenger service with auto transpoxtation on prac—
ﬁically peralleling highweys dlscloses that there 15 no carrier
operaﬁing in the same general territory performing fhe identical
service applied for;  that the serv;ce, as proposed by the apgli—
“cant will De adegquate, satisfactory and at ressonsdle ratess thax"
fthg residents in the commnity are desirous of and will patronize
thé proposed service; that the rates proposed will meke the opération :
& sclreﬁaétaining one; that the servico, as it is proposed to ber
rendered, will not in any wey iuncresse the competitive situation
theretofore existing between the railroad company and auto carriers

then operating in the same general territory, and that the result




of such proposed cervice will be merely to perxit the railroad
company, either dy itself oxr through 1tsAsubsidiary, to'continue
%0 perforn a necessery service without Lipancial loss té any
carrier operating in the territory, & durficienp showing has been
made to Justify the issuance of a certificate of convenlence and
necessity. The cpplicant in this proceeding has Tully met
these requirements and I recoxmend that a’certiricafe be granted.
Soutiern Pacific Motor Transport Company is herebdy placed'
wpon notice that "operative rights™ do not gonnxitute & class
of propexty which should be capitalized or Used as an element of

value in determining,réasonable rates. Aside from their urely

permissive aspect, they extend to the holder & full or pertilel

monopely of a c¢lass of dbusiness over a particular route. Tais
monopoly feature may de changed or &ostroyed at aﬁy time by the
stete which 43 not in emy respect limited to the mumber of rights
,which mey be glven. )
T alse recommend that the following form of oxder be ente*ed .

terein.

QRDER
in applicgtion having been filed with the Railroad Commisszion,
pudblic hea#ingskhAV1ng been held, the matter having been duly
- submitted.and the Commission being fully advised, -

h IT IS HERESY ORDERZED that protestantst motion.for dismissal.
of this proceeding, upoh the ground that Southern Pacific Motor ..
Transport Cempany 1c not authorized, under the lews of the State
of Californiz, to recelve Irom this Commission the proposed certi-w
ficate of convenience and necessity, be and the same is her eby :
_denieq.;; 3 .

IT'Iékéﬁﬁigi’FURTEE?”dRDERED that Southern Pacific Company
bé"ﬁééﬁixfe&'gﬁd authorized to discomtinue fLrom operation the
trains, anplication LTor whlch sbaxndonment is herein made, a,
follows:

12.
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3etween Santa Cruz and Watsoaville Junevion, Yrains
nuzbered 121, 122, 124, 125, 135 ond 127;

Zetween Santz Cruz 2nd Davennort, trainc numbered
401 ond 4063

Between Del Monte Junction and Pocific Grove, trains
numbered 207, 209, 200, 212, 213 and 2143

Betweer Del Monte Junction znd Salinss
29, 30, 3L, 22, 105 2nd 1065

|

subiect, Lowever, o fthe conditvions that wupon thce cbondonment of
o H ’ . g .

-

treing, a substitute d2us service will be provided 0 'the pub-

\ .
23 set foxth hereinaficr, and thut the public Yo gilven 2t least

S) days' notice of such changos by nosting notices on trains
atlonz offected.

T5EE RAILRRLD Cai ISSICN OF TEX STATE OF CLLIRORNIL HIREBY
DECLARES thet pubdblic convenlence cnd necessily require %ﬁe opcro=
sion by Southern Pacific Mobtor Trangport Compeny, & corporation, of
assenzer stage cervice for the transportaﬁiénfof
1d baggage betwecn: |
Sante Cruz and Watsonville Junction and the inter—

e

- '

meéiste »oints of Casine, Seoabright, Capitols, Lptos =nd
Teksonville. :

Sonte Cruz and Davennort and the intermodiate points
of Paxk Street, 0Ordy, Wildc‘ Spur, Cordoln ondrﬁaﬁo_,.

D¢l Monte ~uncm.on and Asilomor and the intermediate
vo_nvs 0L N ashus, Weponset, Lapiz, Bardin, Marino, GLgling,
Workfiecld, Pratico, Seacide, Del ilonte, Monterey, Holfmon

Aye., and Pacific Frovece

" Del Monte Junetion and Szlinas and the intermediate
nolnts of Cooper and Graves.

provided that the cervice authorized herein shn llbe rendered to
and'é;om;thc-dqpots,or stations of +the Southern Pacific Company &t
c2ll > nemed ¢ perated in coordinztion witk the rail sox—
vioe of zol " ‘ T

T TURTEIR ONDTAED that o certificate of nuohc
,ponventen&e”ahd nece sdity;ro: suth o service be cnd the cane is
hercby -an.cd 40 Southern Pgeific iotor Transport Cownﬂnj, 2 cor-

noration, zubject to the Lollowing




1= Tae order herein shall not be construed as
authorization for the Southern Pacific dotor Traasport
Compeny to linik up, join ox consolidate the operating
rigat herein granted witkh its existing rights.

2= The four routes nemed herein are not to e operated
~as, ceparate operating rightc, but as a unified rigat.
Sexvice to Asilomar shall be in accordance with traflic
demanis.

3- ipplicent shall file itz writien acceptance of the
.. eertificate herein granted within o priod of not %o
exceed ten (10) days from date aereof. '

4= Applicant shall file, in duplicate, withia a period

of not 4o exceed twenty (20) days from the date hereof,
tariff of rates ané time schedules, such tariffsz of rate:s
and time schedules to be identical with those attached

to the applicevion herein, or rates and time schodules
satisfactory %o the Railroad Commission, and shell commence
operation of said service within a period of not to exceed
sixty (60) days from the date hereol. ‘

5= The righ%s and privilegos herein authorized may not

ve discontinued, s0ld, leased, transferred nor assigned

unless the written consent of the Railroad Commission %o

such discontinuance, sale, lease, transfer or assignment

has first been secured. :

G- No vehicle may be operated by applicant herein unless

such vebicle is owned by said applicant or is leased by

{t under a contract or agreoment on a dasls satlisfactory

to the Railroad Commission.

For a.l other pwrposes the effectlve date of thiz oxrder
shall be tuenty (20) days from the date horeol.

The opinion and order herein are heredby declared %0 be
the opinion and order of the Railroad Commission of %he state of

T California.

. Dated at San Francisco,California, this 2&3 °4 dgx of

_ KQQ%AJ , 1928

CONMLOO LONLRS «




DISSENTING OPINION

The result expresseld in the oxder, under the record,
might well be reached without a departure from clearly established
policies of the Commission.fl? Indeed, 12 certification were
granted upor the Linding conta.ined in the majoruty opinion that
the existing stege lines were "mo¥t in a position at the present
tixne 'ﬁo pexform all of the pro;&osed service absolutely necoessary
and essential as & substitution fLor the train service, discon-

Yimvance 0f which is herein authorized™ I could aszent to the

order as one::!.n harmony with previous &eéﬁ.sions of this dody.

The oxdjér, however, wher read with the opinfon whick.
Precedes i"t, la.ysz down & general policy to govern substitution
of rall service .'byJ \ste.g,e sexvice vaich, in ny opinion, represents
& departure Ifrom previons policies of this Commission.

The new policy laid &own ig expresseld as Lollows 4n the
opinion, tﬁe mmbering being insexted for convenience:

"Rhaere the situation developed bhefore this Commiszsion
iz an-application seeking substitution by a railrosd com=-
reny of draunch line passenger service with auto tr orta~
“iom on practically parelleling highways discloses (L
that there is no caxrier operating in the same genersl
territory performirg the identicel service applied for;

(2) that the service, as proposed by the applicant will be
edeguate, satisfectory and a2t reasomadle rates; (&) thatthe

(1) The evidence Jjustilies vie witadrawal of Tie train service
as.proposed by the Southerm Pacific Conpany. As to the main
»outes for which stege certification is sought,. the evilence fully
Justifies a Linling that the stage service existing at the time
the applicaticn was filed 414 znot measure up To the high character
of sexrvice to which the Morterey peninsular, uwnler ell the circun-
stences, was Justly entitled. With such a L£inling cexrtification
world logically £ollow. Im respect to the Sante Cruz-lavenport
route, the train proposed o be taken off almost exclusively serves
night shif?¥ workers at The cemont plant at Davenport. These are
cexred for ot preosent under commutation rates which seem To be
reasonably adapted t0 this character of husiress. The existing
stege carrier does 1ot run schedules at night and was wawilling to
undertake the transportation of these workers on present commmia~
tion rates. XTublic convenience and necessity unler these circum-
stances would cleaxly call ZLor certification oX a atage operation
which would accommodate these passengers at reasonable commmtation
fares.
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resilents
/in the community are desirous of snd will petrorize the
proposeld service; (4} that the rates proposed will mske
the operatior a self-sustaining ome; (%) that the ser-
vico, a3 1t i35 proposel %0 be rendereld, will not in any
way irzcreasce the competitive situation theretofore ex-
igting between the railrcad company and auto carriers
then oporatirg in the. same general territory, ant (6)
that the result of such proposed service will be merely
to permit the rallroad company, either by itself ox
through its subsidiary, to contimue to perfom &
necesstry service without firzanclal loss to any carrier
operating in the terxitory, a sufficlient showing has

been made to Justify the issuance of a certificate of
convenience and necessity.” '

-

Urder this prozouxcoment, authorization for the sud-
stitution by. the rall caxrriers of rall tramsportation by stage
transportation will be a mere matter of routize and presumsbly

the requested authority will Yo granted dy ex parte orler, a8 no
real neeld will exist for 2 pudlic hearing.(z)

. -

In'th:'.s class of applications three interesis are in-
volved. The Railroad Company desires to reduce its loss Lrom une
profiteble trein operation by substituting stages and to hold what

it terms its own business, even though ixn itself u.npro-:ita.ble-.?ﬁ

{Z) Lhe only specifications walick would occasior & public aear-
ing are ones which are unsound and will doudbtless soor disappear.
Specification (4), Lor instance, that the rates proposed will make
toe operation a sell-sustaining one, is not sound. If substitution
should be allowed and if 4t is less expensive than the existing
rail service it should zmot be necessary that the operation be a
self-sustainirg one. Specifications (5) ard (6) are egually un-
sount. If there Ls pudlic necossity fLor the service the fact that
Lt increases "the competitive situation™ wouwll be no ground for
Genying it. In few, iZ any, applications would it appear that any
carrier iz performing "the idemtical service applied for." IExist-
ing stage lines are not performing a station to station service
even though serving the very saxe communities in which the statioms
axe located. I the proposeld service is a substitution at pre-
valling rail rates the Commission could hardly conclude otherwlise
thazn that it will "te adequate, satisfactory snd at reasonable
rates.” DExistence.of patronsge for rall transportation proposed
t0 be &iscontinuel would in itself lead to the conclusion that
there world be patronage of the new sexrvice.

(3) I +he pro;posec" new operation would in 1tsel? be & profitadble
one 1%t would in most cases appear that traffic was sufficient %o
Justify and require more than one stage line.

-lm




Tre existing stage company naturally wishes to avoid the
compeft:x.tfbi corta.in.to resuit from 2 new stage line and de-
sires to sugment its busiﬁésa by the btusiness handled dy the
trains proposed to be withdrawn. The third interest is that

0f %he public, and the real question is whether the conmver-

| fence and necessity of the public require the certification
0f additional stage service on tl;é BigAWaYS . '

Prior to 1917 there was no “resm-icxion on the ase
of the highways for pudlic motor tra.nspor'ta.tionl except for
local ye&m@té, tat in that year the Leglislature, by emctizig
the Auto Stege end Twuck Transportation Act, established a
new policy, namoly, that no new use of the highways £or motor
transportetion between fized fermini showld Be hal wnless tho
public convenience and necessity so required, committing o
tae Railrosd Commission the determinmatiorn of whether sack
pnblic‘convenience and necessity existed. In 1919 this JAct
was amended by withdrawing the roquirement whick appeareld tn
the original act that local permits must be secured bvefore
the Commission could ceriificate an applicant. Thoerealter
the granting of a certificate by the Ralilroad COmissionhaa
been accepted as carrying with it the right O use the high~
ways £or the transportation authorized ~ at loast in the g
absence of locdl regulations requiring permits. Certificated
carriers are commonly spoken of as "franchise carxiers.™ _

I sm not wemindful of the decisions of the State
Supreme Court referred to in the majority opinion emphasizing
that the jrima.ry purpose of the Act wis t0 secure the adeqracy, -
rogu.larify and relia.bili:ty of service rather thax to regulate
the use of the highways. I do mot read these decisions 8s

B




holding that Lt wes pot a purpose of the Legislature to control
vhae use of The highmys.(%? I am wnable to see how the Court
could so hold inm view of the fact that certification 1a in effect
the grant of a permit or ZLranchise 40 usze the highways. i

stedy of the legislative history of acts dealing with ROTOr “trans~
pordation leads me To the conclusion that what 't:h'e Legislature hald

in nind was ¥o secure adeguate transportation with the least

possidle congestion of the public highways.( ) The eZfect of cer-

tification of a new stege line on congestion of fhe highways 4is
ax element which is entitleld to some cozsideration.

Inmediately uwpon the emactment of the legislation of
1917 there commenced a bitter strugsle over the application of
the certification featuxre of the law. This neéessarily brougat
%o the front its meaning and scope. Réques'ts for new stage lines

were slmost invariably vigorously conbtesteld by rail carriers.

(4) Thile the Supreme Court inm Frost v. Railroad Commissioxn,
197 Cal. 230, held the legislation not to be Ma » ation of the
use 0f the highways", it is significant that the decision was
grounded upor the theory that certification was & special privilege
t0 which conditions might be attached, and In the opinion adpeawr,
meny references 4o the right to use the highways for 2 private
husiness as o special privilege. Thus 1% is sald "By the Auto
Stege and Truck Transpoxrtation Act. the State offers the special
privilege of using the pudblic highways Lor the transaction of a
private business, & privilege 0 which no one Is entitled as of
right." | Wrile the act may not be iz a strict sense a regulation
of the.M™uze of the highways™ 4% does, in fact, in 1i¥s coxrtifica-.
Lon feature provide a scheme for determining vho may and may not
use them. In effect the cervification of a carrier is the ex-
tending to that carrier of a right in the nature of special permit
or franchise or, as expreszed by the Supreme Couxrt, ."a gpecial
privilege™ without waich ’cb.e use 0L the highways :tor this private
busiress is uwnlewiul. .

(8) The writer of this opinion was & mpadber of the Legislasture
at.the time and took a somewkat active part in the enactment of
this legislation.  Some control over the indiscriminate anf un-
controlled use of the highways foxr pu.'bl:r.c trarsportation was wie
doubtedly one of the objects the Legislatare hald in view.




Rather quickly the ‘Commi ssioxn attached a definite meening %o the
certification requirement and has with great uniformity adhered o
the construction thus adopted. The lealding decision of the Com~-
aission is re Sante Clara Valley Auto Line, 14 C.R.C. ,z._:.z, in

which the opinion was written by Messrs. Thelen and Gorlon, Come-
missioners, and conmred. in by the remaining members of the
Commission. There it was saild:

"hAceordingly, when application is made to the Rail- _
road Commission for an order authorizing automodile ' |
stages to operate, the sole %est which the Railroad Come- i
mission may apply is waether or not the convenience axd
necessity of the public require that the service as con-
tenplated by petitioner shall be renldered. This 1s not
& guestion as to whether the public authorities shall ;
extexd a favor to existing operators by refuzing to per~ Lo
ait newcomers 40 exter the field or whether they shall
extend a favor 4o the newcomer by permitting him to ™
compete with existing conparies. No porson has & vested q,,
right to engage in & pudlic utility service. The law L
100Xs 204 t0 The overator bdut to the convernience and |
necessity o0F the ypublic and clearly contemplates that Y
applications of tals character spall de decided on the .
0asis 0f ThLS teS. &L0ne and ROt on The basis o ioe ‘
desires ox necessities 0¥ the 0perators. Upersators may
bo permitted Vo enter the Tield only &t such times and
in such places and uwnder such conditions as will best
‘subserve the convenience and necessity of the pudblic.”
(I%alics ours.) : "

This decision has been frequently cited with approval and, in
terms at least, ha.s never been deparied from, although é. realing
of some of the decisions of This body indicate that poésibly, more
attention hes been paid to corflicting equities between a.pplica.nt |
and protestant than to the basic question of the imterest snd
necessity oL the public. |

As I read the decisions and orders of ‘this Commission,
1%t has pover certificated u mew stage line without 2 holding, ex-
pressed or implied, that ezi,sting _.ﬁransporﬁt:on facilities were
absent or insdequate. The rule leid down iz the majority opinionm
dispenses with the noceaéd.ty for any such Linding. |

. ——
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The meaning attached by the Commizsior over a periol

. of years to the expression "public convenience snd necessity™ de-
comes especislly important in view of the fact that the I.egiéla’crcre
in 1927 saw £it to amend the Public Utilities Act so as to place
anto stages under that Act instead of under the Auto Stage and
Track Transportation Act of 1917. In ma.k.ing this ckange it employ-
ed the ilentical language of the earlier act respecting certifica-
tion, language waich had been given a definite meaning by repeateld
orders and decisions of the Commissiom. It is a well settled
rule o'f statutory consiruction that when the Legislature passes

an act, using lenguage whick has alrealy beem given judicial con-
structi on,’ it is &eemed to have used the language with that meaning
s.tfs.ched. o0 1t. Thether this rule appliecc to the case of the con~
struction ﬁlaced upon the adopteld linguego by sn sdministrative
body like the Railroed Commission, charged with the adninfstration
0% vhe act Zrom whick the language is taken, it is ummecessery o
docile because it is clear that this Commiszion shoula not now
change itz long established policy upon & reversal of posi‘tion :
teking place as betweexn tac parties.

IZ this whole matter of stage tramsportation were new

there wor_alci be most convinelng a:gxments iz favor of allowing the
ordirvary forces of competition Lree reign. 3ut It is rzot that.
The Legiszlature has laid down & general policy of certification.
Tt applies to the use of the highways for stege transportation
whether conducted by an independent stage operator or by & rad.lz-oa.a.
and this Commizsion should apply 1o the a.pplica.n‘.: here, as nearly

s it cen, precisely the sawe rules it has hereto*ore a.pplied. when,

as it happened, the stage operators were applying Zor cer'ci-"ica:tion




6}
and ra.;.l carriexrs were protestine;.( }

Clearly, 1T stage tramsportetion existing at the time
wae ;prqpo;:ed. substitut,io:; is zought losc not measure up to a higa
degree of adequacy subg?imtiop should de authorized and a now
stage service certifficeted. If, however, there is an existing
stege service that is adequate, it seems To xe thet st least an
attempt should be made to £it this iz to the transportation system
of the Statle and make 1t Lill its grealest measure of usefulness.
Aﬁe; all, the pub;:!.c is not particularly interesteld in this refl-
road Or that stage ‘opera.tor. Wast the public wents, zeeds and is
entitled © is good tramsportatiozn. Ii" this can ‘oe‘ served by one
stage :f.ine occupying the public highways the public is better
smgd then 1f there are two or Three or four stage lines con=

gesting the roads. If the stage line refuses or fails to properly

coordinate its facilities with the rail facilities and seeks %o
ga.in e competitive or other adva.ntage, it could well be held that
the; existing sorvice does not measure upy ‘coltho- standard of adequecy
the public is entitled ¥o and the rall carrfer be permitied to put
on its own stege l;ne. |

(o) Trewe is nothing ixu the legislatior dealing with certiilication
vhich suggests that the legislative irtent was that railroads when
Cesiring to0 g¢ inte the stage business shoull receive any other

or different treciment than that accorded sn inlepexndent stage
operator. There is strong evilcence %o the comtrary. Although

it i o metter of commor kunowledge thaet the principal rall caxxiers
are foreign corporations, the Legislature ' in 1927 amended Sec.

5 of 4tne Auto Stage & Truck Trensportation Act s0 as to provide

that no cextificate shoulld be granted to a foreign corporation.

In 1927 the lefirition of "sireet railway corporation™ in the

Public Utilities Act was smended SO as to Include bus.operations.

If the Legislature had intended that railroadsshould he extendeld
special treaiment in the matter of stage operations it is most
strange “hat im 1927 it forbade certification to foreign corpora-
tions (the Public Utilities Act undexr which passenger stage opera-
tions were placed in 1927 had a similar provision) and in 1927
legislateld specially for street railways respecting stage operations
tut not for the steam roals.




| With such a general formula or policy in effect this.
Comniszion would be fully consistent with its prior decisiorns.

IZ the policy as expressed in those decisions ig wrong it should
be charged by the Legislature by legislating specifically respect~
izg the sudbstitution of stage fLor rail transportation dy the rail

carriers.

'%////2;,

safoner.




