Decision No.

BEFORE TEE RAILROAD COMMISSION OF TEE STATE OF CALIFORNTA.

BAY POINT 1IGHT & POVER COMPANY,
& corporation,

Complainant,

vs. Case No. 2650.

GREAT WESTERN POVER COMPANY OF
CALIFORNIA, a corporation,

Defendant.

Sanborn & Roehl & De Lancy C. Smith, by
E. H. Sanborn, for the complainant,

Chaffee Z. Eall, for the defendant.

BY TEE CQLAISSION:

Complainent esks the Commission to meke its order re-

quiring deferdarnt o ceese end desist from the construction of en
electricel line to the plant of the Coos Bay Lumber Compeany zeer
Bay Poirt, and to prescrive the Tespective arez in which each
utility I8y serve consumers with electricity. Public hearings in
this natter were held in Sea Frazcisco before Zxeminer Rowell on
Februery 26, end Marck 2, 1929.

The C. A. Smitk Lumber Coxpeny, the predecessor of the
Coos 3Bay Lugber Compeny, in the year 1907 purchesed what was‘knoﬁn
a5 tke Cuﬁgingham Rench in Contra Costa County, built a lumber
plant on the bey chore, laid out the townsite of Bey Point Tmme-
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dietely south therefrom &néd supplied the residents within the
tovn with both water and electricity. In Merch, 1911, it organ~
ized & subsidiary corporation called Bey Foint Light end Weter
Compeny for the purpose of cozducting the utility functions which
it hed undertexen. In Mexch, 1917, the stocx of this utility

corporation wes purchased dy W. S. Ven Winkle, who then ceused

the nexe of the corporetion to be chexged to Bay Point Light and

Pover Company, the coxpleinant herein.

Although the record is not entirely clear, it appears
that the electricity generated by tke C. A. Salth Iunber Company
in 1ts steanm plent wes utilized for its own aeeds and for sup-
plying the subsidiary utility for distridution Iin the Towa of
Bay Point. In the lattex pext of 1912 itV eatered into 2 conﬁract
for the purchase of powver Iroxm defendent, znd thereafter, under
e series of contracts, continved to receive service from defendent
until the year 1916, when the lumber compeny by letter requested
defendant to render bills to the subsidiery utility corporation.
spparently defendant complied to suck recuest, ead has since sup-
piled energy directly to the local utility. It sprears, therefore,
thet the plant of the Lumber Compeny wes sexved by defendant from
about December, 1912, to Septexber, 1516, and subsequently has
been served by tie complainant. Lgein in Jemuery, 1929, the
Iuxber Company entered into & contract with defendant for power
service, giving rise to the present complaint.

The comnstruction of defendant's transmission lizes in
this general poriion of Contra Coste County was begua Iin the yeer
1510. By September of “thal yesar Lt had completed a line from
Avon to Peyton, a point epproximetely five miles west of Bey Point,
end by November of the saxe year it hed completed & line from Bay
Point to Nichols, @ point esbout two =iles east of Bay Point.

-2




Immediately after the completion of these lines it begen service
to the plant of the Generael Chemical Company at Peyton, &xd an-
other pla;t of the seme coxpany at Nichols. It eppears also thet
defendant commenced service to the Peacilic Electric lMetals Com=
peny in Decemder, 1917, end to Pecific Coeast Ship Builéing Coﬁpany
in 1918, the plaxnt of both compenies being on the bey shore, ad-
Jacent to that of Coos Bey Lumber Conmpeny.

Defendant does not possess 2 cexrtificete Ifrom the Com-

mission to serve the territory in dispute., It cleims the right

to serve without & certificate by virtue of a franchise granted
by the County of Contra Coste, in 1907 (known as the Dowrer Fren-
chise) under which it constructed its electricel facilities in
the territory and rendered service therein prior to March 23,
1912, the effective date of the Public TUtilities Acte  The con-
tention of complainent Is thet suck Lfranchise head, prior to thet
date, becoume forfeited, and that defendant has since served 1a
this territory without legel right.

It is claimed theot defendant's franchise was forfeited
because of violation of the condition therein theat the comstruc-
tion of all fecilities contemplated under tiae franchise should
be completed within & period of three yeers., There is no evi-
dence theat the construction work in the territory we are here con-
siéerirng was not uadertexen by defendent in good feith under au-
thority of the franchise, nor any evidence that the frenchise has
ever been declared forfeited by the County. Tis Commission bes
1o euthority to maxe suck decleration, It, obviously, is for the
courts alone to say whether a provision iz a franchise providing
for & Torfelture because of a condition subsecuent is self-execut-
ing, or may bve waived, or iz what menner the foreclosure may'be

decleareéd. (Application of Southern Sierres Power Compary, Decision
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Fo. 882, 2 C.R.C. 647). We zmast assume, therefore, that to the
extent its electricallsystem was completed on March 23, 1912,
under color of legal righ?t, and to the extent it was actually
serving the territory in question, there is secured to defendant
the rigat to contiaue such sexvice withouwt procuring & certif-

icate from this Commission.

AZter carefully considering the evidence submitted in

tals proceeding, we have arrived at the conclusion that the de-
fendant, at the time the Public Ttilities Act decame effective,
was actually sexrving the torxitory rnear 3ay Point in which the
plant of the Coos Bay Iumber Compeny is located. 4s stated

above, the defendant wa3 then sexving iadustrial plants along

tae bay shore a few miles to the east aad to the west of Bay
Point. Considering these two sexvices, the natural conditions

of the territory, its state of developmeant and the facilitles
which defendont had coastructed a2long suck bay shore industrial
ares, we cannot hold that defendant wes not then serving the area
contiguous to Bay Point. AY Bay Point the oanly existing industry
was the C. A. Smith Zamder Company, waich itself.became a con-
suner o few months after the Act becooe erfective, and subsecuently
as new development Loox place defendant acquired other conspmérs,
its right to do so haviang never Defore been gquesiioned by complain-
ant or its predecessor. Defendart kas never held itself out %o
render service within the town itself, waich &t all times has been
sexrved exclusively by the complairant. 3ul complainant cannot
claim an exclusive right te occupy the territory zlong the bay
zhore corntiguous vo 3ay Point, except upon the theory that de~
Tendant has forfeited all right to operate therein, a theory whieh,
as we have said, we caanot aceept.

Complainant asks that the Commissior make 1ts oxder

-4‘—




prescriding the respective arees in which compleinant and de-
feandent mey serve consumers with electricity. Ve Iind, however,
thet another public utility, Pescilfic Gas and Electric Company,

is also operating in the general vicixnity of Bay Point. Ve do not
believe, therelore, that we should, with the linmited evidence be-
fore us, attempt to determine the respectivVe service arez of each.
e find merely thet the defendent is entitled to serve the plent

£ the Coos Bay Lumber Compeny near Bay Point. Accordingly, the

restraining order must be deniec.

Complaint as sbove entitled heving been filed, pub~
1ic heerings thereon having beea held, the matter duly subnitted,
and now being ready for decision, and besing its oxder on the
conclusiops and findings Iin the Opinion ebove,

EEIREEY ORDERED by the Reilroad Commission of the
State of Caelifornia that the compleint herein be and the same is
heredy dismissed.

The effective date of this order shall e twenty (20)
days from zuné zfter the date khereof.

Dated at Sen Fremeisco, Celifornie, this /g% cay
of Mgy, 1929.

\
\

Wwr.

/o::.mi ssioners.




