Jecision No. 21 " ?f}

BEFORE TEE RAILROAD COMISSION OF THE STATE OF CALIFORNIA.

Golden State Milk Products Company,
& corporation,

domplainant,

Vie

Cese No. 2932,

The Southern Sierras Power Coxpany,
a corporation,

Defendent.

e e Nt Ve N ol e e E N it N s

George Harxls and Frederick Zyde,
for the complainant,

Henry Coil, for the defendant.

BY TWE COMMISSION:

In this proceeding, complainant seeka reparation for
alleged ovércharges made by the defendent utility. Pudlic heer-
irg was held before EZxeminer Eendford in Sar ﬁrancisco oz Oc¢c-
tober 15, 1928.

The facts, over which there is scarcely any disnute,
ere as follows:

Foxr several years nrior to 1924 & considerable portion
of the Imperiel Velley, including the Town of El Centro, was
served by the 3olton Power Company. The Southern Sierras Power
Company operated only in the southeastern pert of the valley
near Yume and indrade. Iz 1920 the rates o2 the Eolton Power
Company were fixed by this Commission and in accordence with our

order its Schedule P=-2 was pudblished.

In December, 1923, the Commission permitted The Southern
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Sierras Power Compeny to purchese the properties of the Eolton
Power Company. Our decision stated that the "cpnsolidation will
not result in eny ckhange of manegenent or ratés." The duty of
The Southern Sierras Power Compeny weas, therefore, to then re-
publisk the Holton Power Corpany schedule. Thinking that its

own schedule Tepplicable %o that territory iz the vicinity of
Andrade Substetion Iin Imperial County and for resesle into Mexico™

was identicel with the Zol%on Power Company schedule, The South-

err. Sierras Power Coupany filed and published the same as appli-

cable "over the entire Imperiel Velley.™ Thls was Schedule P-22,
ellective Jenuery L, 1924, There was in fact 2 naterial differ-
ence in the two schedules. Condition "CT™ of Tke Southerr Sierres
Power Compary Schedule P=22, hed 1t been properly construed and
applied, would heve resulted in g neteriel reduction in charges
to sbout 13 consumers in and adout El Cextro.
Special condition "CT™ of the Holton Schedule P=2 read.
es follows:
"The demand cherge mey be based on the horse power
of neasured maximum demaxnd occurring during that month .
end the eleven months immediately preceding, providing
the Instellation consists of et least two motors and has
e totel comnected locd of S0 h.p. in which case the h.p.
upon which the demand charge will be besed will be not
less then 50% of the totel sctive comnected load, end in
no cese less than $600. per year.”
Condition "C"™ of Schedule P-28 read:
"The demand charge may be based on the horse power
of measured maximum demend Instead of horse power of
connected load, in which case the horse power upon which
the demand charge will be besed will be not less than
50% of the highest maximum demsnd occurring during the
p*eceditg elevern months, anéd in no case shall the de~
mend charge be less thaa $600. per year.?
Since The Southern Siexrreas Power Compeny apparently
d1é not realize that its Schedule P-22 differed from the Holton
Power Company's Schedule P-2, it mede no changes in dilling con-

sumers taken over fron the Holton Company after Januvery 1, 1$24.
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The error did not come to 1ts c¢ttention until dugust of the

sexe year. after some correspondence with this Commission, it
wes pernitted vo file a new schedule, P-31l, effective by special
permission retroactively as of January 1, 1824. Thils schecdule,
with Condition "C™ g3 originally published in the Holtoxn Power
Company Schedule =2, wes nade "applicedle o the extire Imper-
lal Valley, except that ceritein portioﬁ in the vicinity of and
sexved from fndrede Substation.™ It hes not since been c¢ancelled.

The compleinant and its predecessors at EL Centro have
been consumerc of power Iroxm the Holton Power Company aud its
successor, The Southern Sierras Pover Company. The demend clzuse
as expressed in Schedules P-2 and 2-3L1 hes et ell times controlled
the assessment of the monthly cherges for power used. Ead the
demand cleuse in Schedule P-22 bdeen epplied the complainant's dills
for power would have been meterially reduced. Complainant con-
tends that Schedule P-22 has been at all times since Jamery 1,
1924, and is now the lawful published rate, and demands & repay-
ment of ell excess charges mede since that dateﬁ
Delfencdarnt tekes the position that Lis Schedule 2=-22

was filed inadverteatly and in violetion of the Qpirion end Order

T this Commission; thet it never became legelly e:fective, and
that Schedule P=31, £iled some e€ight montlhs later to correct the
error in the earlier schedule, then becaze and now reneins the
legel énd Toper rate chargeadble for service rendered complairant.
It also invokes the Statute of Limitations. Informsl complaint

wes filed Qctober 24, 1927. It cleims, trerefore, that wkatever

efTect mey be giver to the cchedules filed axzd published, the

compleinant cen not recover for overcharges mede more thaxn tTwo
yeers preceding such compleint. In emswer to the plea of the
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Statute of Limditations the complaizant urges ;hat such pro-
vision of the Public Ttilities Lot is o limitation o recover
reparation under Section 71 of the Act alone, which is not tle
section under waich recovery Lls here sought. Quoting Izom its
brief:
"L coxplete amswer to thst point Iis found in the
fact that we are here dezling with fllegel rates as
distinguished from retes whick are unreasonable or
discrininetory, althouch sazctioned by effective sched-
vles. Section 71 is concerneld oxzly with the latter.™
Compleirnant epperently conceives 1ts demand to ﬁe one
for the recovery of ou overcherge, on the theory that the higher
ete provided in Schedule P=31, beceuse 1llegally filed and pubd-
lished, is izneffective for any purpose, aand thet the lower rate
provided in Schedule P~22, legally filed and published, 1s the
effective rate which should gt all times heve beer applied. It
is not clzizmed that the rate cherged is unreesonsedle or discrim-
instory, nor kas complainent offered specific proof of the damoges
susteined. Thether the demend is for an overcharge or for &n un=-
regsonable, preferential or discriminatory charge, the right to
recover xust rest in Section 71, for the relief provided by that
section is the only rellef afforded in this forum to a2 patron
wko hes suffered by the unlewful act of a utility. Tkerefore,
if the complainent's case is 10% to fail, it must fall within
that section, and recovery be limited by the provisior therein
thet tke complaint mist ve brought withir two yeers Iroxm the time

the cause of action accrues.

There is no doudt thet defendant's Schedule P~3l, since

it changed the existing retes upvward, should not have been re~

celved for filing with this Commission without = firnding that
such increase was Justified. The fzct that the necessity for tie
revision resulted from ax error in the cancelled schedule did not
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relieve the utility Zrom the duty of meking its veriff changes
in the manner provided by the Act. The tariff in question, how-
ever, was in fact received rfor £iling, pudblished end placed in
effect. Uhat then wes the duty of zhe defendent utility underxr
sald schedule? We are ccnfident that {ts duty was to adhere
strictly to efery provicion therein until such teriff wes reg-

vlarly changed or suspended.

Section 17 (b} of the Public Ttilities Act requires

& utllity tc cherge the rates "specified ir Its schedule on
file and in effect &t the time.™ This w»nrovision is elmost iden-
tical with that in Section 6 (7) of the Interstate Commerce Act -
requiring interstate carriers o make the charges ™specified
in the tariff filed and in effect at the time."™ It has been the
unifore mule of the Interstate Commerce Commiséion, epproved by
the courts, that the filed and published rates of interstate
carriers, though filed end published in violatioa of lew, becone,
nevertheless; the effective rates binding on shipper end carxier
alike: Penr Ry. v. Int. Coel Co. 230 T.S. 18B4; Devis v. Port-
land Seed Co. 264 U.S. 403; Magnolie Co. v. Beaunmont, etc., Ry.
20 Fed. (2nd) 384; Besumont, et¢. RY V. Magonolia Co. 26 TFed.
(2rd) 72.

e see no reason wky we should adopt a2 contrary rule.
One of the main advanteges o bte obtaineld from pubdblic regulation
is the prevention of secret rates, rebates, preferences and dis~
eriminetion. 4 neans is provided by the Jfct for the preparation,
filing and publishing cf rate schedules, from which there sheall
e no deviation., If such teriffs are unjust to either the util-
1ty or to its petlrons, & procedure is provided for the correction
of the defects. To hold that the effective rate is 2ot the one
filed end pudblished, dut is some other theoretically legel rate,

would ley every terife open to sttack by both the utility and Iits
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petrons. ¥e can not conceive of ary hardship resulting from

an adherence to such rule. Should the rate charged be in excess
of the Jjust and reasonable reve, & comsumer may cleerly, under
the provisions of Section 71, demend reperation. If the raie
charged is 1n-ract Teasonable, thougk technicelly illegal be-
ceuse not Iiled and published in conformity with the statute, a

consunexr Iis not In equity entitled to reparation. TFor any vio-

lations of the fct by & utility, the Commission mey, of course,

in a proper case, invoke the penalty provided, but we Tind no
provisions in the Act which expower the Coxmission to awerd dem-
ages or reperation for every injury resulting therefrom.

Te conclude thet compleinant is not entitled to recover
any vayments assessed under deferxdant's Schedule P-31 subsequent
to the date suck schedule was made effective., Since complainent
can not recover paymeants made more than two yeers prior to the
date of complaint, or prior to October 24, 1925, which was sudb-
sequent to the Iiling of Schedule P=31, we need nov consiéer the
rights of the parties as to traansactions prior thereto.

The parties introduced in evidence & written applica-
'tion oxr contract covering power sexvice to be rendered by de-
fendant tc complainant. Since it does not appear that the par-
ties interded to contract on any other basis of rates than those
provided in the elfective tariffs of the utiliiy, 23d hed no

Tight to do s0, we have given no coansideratior to such agreement.

The above entitled complaint having been filed, & pud=-
lic keexing thereon having been neld, the matter heving been sub-
mitted and belng ready for decision, and good cause enpearing,

I7 IS HERE3Y ORDZIRED thet said complaint de and the
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same ig hereby dismissed.

IT IS HZEREZY FURTEER ORDZRED that ell moneys im-
pounded or'deposited with this Commission by compleinant be re-
leased to end peid over to defendent, The Southern éierras Power
Company.

The effective date of this Order shell be twenty (20)
deys fronr and after the date hereol. /ZT;‘

Dated et Sen Freacisco, California, this Zé dey

of Mey, 1929.

GzéﬂQ§4h0ﬂ44d??’/<’ ~ -
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I can see no escape frox the conclusion expressed
in the opinion and‘order, end I therefore coucur.
It should be pointed out, however, thet a patron of
a utility who pays rates specified in a tariff unlawfully filed
because not supported dy & showing before the Commission and
a finding that the increased rates so filed are justified (Sec.

63(a) Public Ttilitles Act) is not entirely remediless. o

California Adjustment Co. v. A.T. & S.®. R. Co., 179 Cal. 140,
the gtate Supreme Court had before Lt & situation closely |
anslogous to that here presented, eand it reached the conclusion
that an independent right of action existed under Sec. 73(a)
of the Act. Thile thé Supreme ¢ourt of the United States has
reached a_somewhat different conclusion in construing the Inter-
state COmierce Act, the meening of the Dublic Utilities Act is
primerily a locel guestion in which the decision of the State
Court is controlling.

Eence, while the complainent 1s not entitled to relief
in this forum, it would seex to have a remedy in the courts to
the cxtent cay of the overcharges complained of have not been

barred by the statute of limitation.
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