Deciston Noo2i 146

BEFORE THE RATILROAD COMMISSION OF THE STATE OF CALIFORNIA

-000=-

In the Matter of the Investigation

wpon -the Commission'®s. own motion into

the dockage, wharfage, handling, loading,
and unloading, practices, rates, rules,
regulations end operations of M. E. GALVAN
& SON at San Francisco, California. ©.

¥, E. GALVAN & SON, a corporation, for an

order authorizing the transfer of a portion ' ‘
of 1ts business, and of STATE PRODUCTS Application No.
TERMINAL, & co=-partnership, to accept the ) 15,408
transfer of the same. )

Nethen Moren for Applicamts in .A.pplica.tion
No. 15,408

In the Matter of the Application of )
)

Carl I. Theat, for Zncinal Terminals Come
peny and Howard Terminal Compeaxy

Markel C. Baer, for Board of DPort Commis-
sioners of the Port of Oekland.

William XK. Sexpey, for Osklexd Chember of
Coxmerce.

Lloyd B. Hughes, for Montgomery, Ward &
Company.

P. 4. Rattazzl, for Pacific Coast Canners,
Incorporated.

BY TEE COMMISSION:
' OPINION

Case 2523 was instituted upon the Com;ssion's own
motion and ordered respondemt to ‘show cause wbry tarifes Sxould
not be filed as a public uitility wharfirnger. The metter was
consolidated for hearing and decisfon with Cases 2500 and
2501. The latter two cases brought into issue the wharfinger..
operations of Southern Pacific Company, The Western Pacific




Rallroad Company, The Atchison Topeka & Senta Fe Railway
Compary, Albers Bros. Milling Compeny, Parr Terminal Cozpany,
Howard Terminal and Lawrence Terminal on the Oaklanxd water
front and Encinal Terminel on the Alameda water front.

Decision 20,53 (32 C.R.C. 453) in addition to de-
¢laring M. B. Gelvan & Son & public utility wharfinger, found
that the Parr Terminel Company, Eoward' Terminal and Encinal
Terminal were also public utility wharfingers and should file
terifls with this Commission. The proceedings were dismissed
as to the Southerm Pacific COmpan;r, The Western Pacific Rail-~
road Company, The Atchison Topeke & Senta Fe Reilway Company,
Albers Bros. Millins Company and Lawrence Terminal for the
reasons stated in seid decisioxn.

Respondent in Case 2523 filed a petition for rehear-
ing which was granted. Rehearing was held defore Exeminer
Geery at San Framcisco Marck 19, 1929, and the metter has
been submitted on briefs. |

Application 15,408 is & joint application £1led by
L. Z. Galven & Son, & corporation, and State Prodmcts Terminel,
a co-partnerskip consisting of M. Z. Galven, G. F..Galﬁ'an
and W. C. Mexrr as general partners ami M. S. Dodd and FNathan
Moren &3 specisl. partmers, for an order auﬂxoﬂzing the coxr=-
poraticn to transfer that portion of its operations condected
on Pler 48, Sen Francisco, to the co~-partnership. This ap~
plication was heaxrd at the sarme time as the rehearirig in
Case 2523, upon one record, exd in effect seeks the supstitution
of one party for amother. The matters will, therefore, de
disposed of in one decision.

In Decision 20,531, respondent M. E. Galvaz & Son was

found o be e public utility wharfinger within the meening

of Section 2(z) of the Public Utilities Act, amd as such was
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orderel to file its tariff containing rates, rules and regule-
tions incidental to ‘the receipt ard delivery of freight on

Piler 48, except tolls for docksge, demurrage end rentals xede,
prescribed and regulated by the Boerd of State Harbor Commis—~

st oners.

The facts relating t0 the operatiors of respondexnt
as developed in the originel hearing, and at the rehearing are
not in dispute. M. Z. Gelven & Son is a Celifarnia corporation
and since 1920 has been engage& in gezeral freight hemdling,
carloading end unloeding over the whexves of the San Francisco
water front. The originel proceedirg showed that this corpora-
tion was operating Pier 48 (now kxmown as "State Products
Terminel™ or "Chine Basin Terminel®, bdut hereafter referred to
as Pler 48) uzder an assigmment made by the Board of State
Herbor Commisstoners. The assigament is in the .form of en entry '
in the minutes ¢of that Board of a resclution graxting the
privilege sought.

At the rehearing it developed that on or adbout the 29th
dey of June, 1927, the principal stockholders of the corporation
formed the State Products Terminal, a co=partrershiy, for the
purpose of conducting the tusiness theretofore handled dy the
corporation on Pler 48. Prior to the original hearing the
business of the latter was transferred to the co-partnership
in so far as operations on Pier 48 were concerned. wbseciuent
%0 the formation of the co-partnexrdxip the Boerd of State
Harbor Commissiorers directly assigned this warf to the State
Products Terminale Respondent contvends that although this

assigmment was in effect at the time of the original hesring,

the fact that the corporatioz had relingquidred control of Pler

48 was not made clsar due to a misunderstending &s to the scope
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of the Commission’s Iinvestigation. It appeaxrs clear upon
this record thet the public UTility wharfinger business cone
ducted on Fler 48 1n the past by the corporation 1s now belng
performed hy the co=partiersixip. Tnder the circumstances thre
issues presented for determinetion are narrowed to considering
whether or not the co~pertnerskiy skould be substituted for
the corporation in our original procpeding in Case 2523 and,
if so,whether irn the light of the record mde upon rehearing
the co-parfnership 13 a public utility wharfinger within the
meaning of Section 2(z) of the Act.

With reference to the contemtions herein that tke traffis
ramdled over Pier 48 is in interstete or foreign commerxce, axd
that the activities on such Pler are regulated by the Board o
State Harbor Commissioners, after a careful perusal of the record
e d the bfﬂats filed herein, we find no reascn for departing
from our previous findings. Tolls for dockage, demurrage and
rentals are occllected by the entity to whom ¥he pler is assigred
and transmitted by it to the Board of State Harbor Commissioners.
AS pointed out in our prior decision, all other charges incidemtal
to the receipt and delivery of freight, suck as carloading and
unloading, etc., are made directly by and subject to the sole
control of the operator. Thile these latter charges are filed
with the EHarbor Board, ¢changes are mede from time to time by

reason of campetitive conditions, and it does not appear that

that Board does, in fact, regulate suck sharges.

It is urged that regardless of eny jurisdiction waick
the Commission might possess, it should not exercise such Juris-~
'diction for the reason that from the standpoint of the state
and of the public, the business is not of sufficient importance
for regulation. As declared in re San Gorgonic Weter Co.,




2 C.R.C. 706, 713 "™ *we conceive it to be thé &ty of this
Commission to give“rull force and effect to the solemn act -
of the people in adopting & constitutional provision and the
carrylng out of the provisions of sucz comstitational declara~
tion by a legislative emactment, unifl the Supreme Court rules
otherwise."

Nox may the Coxmission refuse to teke jurisdiction .
in a case in which 1t appears proper so to do becsuse of a
contextion that to sudbject a particuler bustress to remmlation
nmay plece 1t at a disadventage in competing with unregulated
agencies, ;egardless of the merits o2 suchk condention. We
are of the opinion, and find as e fact that M, E. Galven &
Son has beem operating, and that Stete Products Texinal is
now opereting as a pudblic utility wharfinger on Pier 48 within
Tae meaning of Section 2(z).

Witk reference éo'gpplication 15,408, it appears that
the traasfer of this business to the co=pertnerdxip was made
upox the assumption that sueh operations of X. E. Gelvan & Son

were not those of a public utility, end therefore, that it was

not first necessary to obtain enthority from this'cbmmission,

&s required by Section 5L of the Public Utilities att, befors
transferring the business.

Under the circumstances, it is our opinion, aud we so
Tind, that M. E. Gelvan & Son shculd be authorized to transfer
1%s operations on Pler 48 to the State Products Terminal, and
the latter to hereafter conduct the pudlic utility wherfinger
business thereon, provided that teriffs conteining rates, rules .
end regulations incidental to the receipt and delivezr'or rre1ght,
excedt such tolls referred to herein emd fixed by and collected
Tor the Board of Stete Earbor Commissioners, be filed Wi this
Commisston on or before Jume 1, 1929.
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ORDIER

The above entitled matters having been duly heard and
submitted, full investigation into the matters involved having
been made, and basing this order oa the findings of fact and
conclustons contained in the opinion preceding this order,

IT IS HEREBY ORDEZRED that M. E. Gelvan & Son, a corporation,
be and 1t is hereby authorized to transfer its public utility
wharfinger operations, farmerly conducted on Pler 48 to the
State Products Terminal, a co~pertnership, subject to the fol-

lowing conditions:

l. That State Products Terminal on or before

June L, 1929, shall file its tarifs contalining

its rates, rules, and regulations incidentel to

the recelpt and delivery of freight except the tolls
for dockege, demrrage and rentals prescribed and
regulated by the Board of State Harbor Commisstoners.

2. The comsideration to be pelid for the business
herein authorized to be trensferred shell never be
urged before this Commission or any other rate
Tixdng body as a measure ofvealue of said property
Tfor rate fixing or for any purpose other than

the transfexr herein authorized.

3. The rights and privileges herein authorized

may not be sold, leased, transferred nor essigred,
noxr services thcreunder discontinmued, urless and
snvil the written consent of the Railroad Commission
To such szle, lease, transfer, assigoment or dis-
continuance has L£irst beexn obtained.

IT IS EEREBY FURTEEZR ORDERED that State Products TermineX,

a co-?pai-tnership » De substituted in the place of M. E. Galvem &

Son Iz our Decisfoxn 20,531 issued in Cases 2500, 2501 and 2523,
and seid decision, as amended, is hereby affirmed and approwed.
The effective date of this order for all other purposes shall
be twenty (20) deys fram ithe date hereof. pa
Deted at San Frazcisco, Califomia, this Z4_dey of May, 1923.
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