Decision No. 2 ¢ DR7 |

BEFORE THE RATLRCAD COMMISSION OF THE STATE OF CALIFORNIL

C. R. 3XIRD, an individusl doing busi-

ness under the trade name of "HEERCULES

SALES COMPANY™, and EERCULES GASOL

COMNPLNY, & corpormtion, ‘
Compleinents,

vs.

SOUTEERN PACIFIC COMPANY, PACIFIC ZLIC-

TRIC RAILTAY COMPANY, LOS ANGELES &

SALT LAXKE RAILROAD COMPANY, THE ATCEIL-

SON, TOPEKA ALND SANTA FE RAILWAY COMPANY,

Defendants.

3. E. Carmickael and F. W. Turcotte, for the
coxplainants.

J. P. Quigley end E. E. Eecnnett, for the Los
Angeles & Salt Lake Railroad Company,
defendant. _
for the Soutkern. Pacific Compeny and all

other defendants not specifically repre—
sented. .

BY TEZ COMMISSION:

CPINION

Complainant C. R. Bird is an individusl doing tusiness
wnder the trade name of "Hercules Sales Company”, with his prin-
cipal place of business at Los Angeles, and is éngage& in parket-
ing vetroleum refined oils.‘ Complainant Hercules Gusoline Con~
pany ic a corporation engxged In manufacturing and marketing petro~
Teum refined oils with Its principal place of business at Los
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Angeles. By complaint filed November 15, 1828, and as amended

at the heariné it is alleged that the rates assessed on numerous
carlosds of gasoline and kerosene frox Los Angeles, Watson, Sig-
pel E111, Wilmingtom, Burnett and Torrauce to Imperial moving dur-
ing the period subsequent o April 1, 192%, were, are, sud for the
fotere will Be, (a) wjust and unreasonabdle in violation of* Sec—
tion 13 of the Public Utilities iet; (b) waduly prejudicial and
disadvantageous to complainsnte, iIn vibiation of Section 19 of the
Let; and (e) as to shipments originating on an industry track of
The Atchiéon., Topeka and Santa Fe Rallway at 'Los.Angeles and des-~

tined to Tmperial, imapplicadle under the tarir‘fs', in violation
of Section 17 of the Act and in vielatlion of the long and shoxrt

nenl provision of Secticn 24(a) of the Act.

The shipments involved In this proceeding moving more
then two years prior to the filing of the complaint, althougk Teg-
1 stered with the Commission within the two years' statulory period
 for the purpose of tolling the statute of limitetions, are darred
frox further counsideration by reason Of the decision of the Cali-
forpia Supreme Court rendered April 25, 1928, in los sng gles &
Salt Iake Railroad vs. Railrood Commission of California et 2l.,

S.F. No. 131s2, 77 Cal.Dec. 594.

Reparstion end rates Ior the gfuture are asked. Rates
will be stated in cents per 100 pounds.

A public hearing was held before Ixaminer Geary at Los

ingeles Marck 19, 1929, and the case having been submitted iIs now

resdy for an opinion and order.
Complainents® shipments which are not barred from fur-

ther considerstion consisted of 77 toxk cars of gasoline and 28
tank cars of keroseme originating at Los Angeles on the Southerm
Ppeific Company and the Ltenison, Topeka and Sante Fe Railway,
and one car of gascline o‘riginating at each of the following four
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points: - Signal E1ll end Wilmington oa the Pacific Electric Rall-

way, Burnett on the Los Angeles & Salt Lake Rallroad, arnd Torrance
on the Atchison, Topeka and Senta Fe Rallway. 411 of these ship-

ments were destined to Imperial, o point on the Southern Paciricv
213.8 miles, 232.6 miles, 232.5 miles, 232.8 miles and 237.8 miles
southeast of Los Angeles, Signal Hill, Wilmington, Burnett and Tor-
rance, respectively. Prior to April 1, 1827, complainant Hercules:
Gasoline Company, and subsequent thereto the Eercules Sales Compeny,
meintained at Imperisl a bulk statiom, consisting of an unloading
rack and storage tanks for the distribution of gasoline and Kero-
sene in motor trucks to adjacent points throughout the TImperial
Yalley. The rates assessed complainants' shipments from all points
of origin to Imperisl were S6 cents prior to August 20, 1927, and
45 cents thereafter, except that against the shipments originating
at Los angeles on the rcils of the Atcaison, Topeks and Santa Fe
Railwey, defendants assessed inm addition 1o these‘ line haul rates
a switching charge of $2.70 per car.

Complainasnts' allegation that the assailed rates were
and are unreasonable rests upon 2 comparison with rates on gaso~
lime, keroseme and lubriceting oil beilween selected points in Cal-
{forpnia for verying distences which produce in some instances &
Jower per tan per milé and per cer mile revenue than that odbtained
under the rates here involved. In sO rai' as the present rate of
45 centg. 1s concerned, these comparisons are xmot convinelng view-
ed in the light of the rates on gasoline prescrived dy this Com-
mission in Richfield Oil Company vs. Sunset Reilway et al., 24

C.R.C. 736. It that proceeding we found as reasonable from Ba-
xerstield to Modesto, Stockton and Redlands rates on gasoline of
40 cents, 45 cepts and S1 cents respectively for distances of 200
miles, 22¢ miles and 235 miles. We also established Trom Kerto to
Modesto a rate of 43 cexts for 240 miles end to Tentura 46 cents
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for 228 miles. The mecord however is convineing thet the S6-cent
rote in effect prior to August 20, 1827, was unreasonable to the

extent It exceeded the subsequently establisbed rate o 45 cents,

and wes so find.

The allegation of undue prejudice and disadvantege is

besed upon the present rate adjustment on gasoline and kerosene
from San Diego to Imperial. The rail <liista.nce' between these two
points is 151 miles, &as compared with distances verying from 214
to 238 miles from Los Angeles and the harbor poimts to Imperial.
The present rate from Sen Diego is 32 cents, 13 ceuts under the
present Los Angeles rate. Prior to Merch 8, 1827, the spread be-
tween the two rates wes 4 cents, the San Diego rate deing 52 cents
and the Los Angeles rate, as heretofore stxted, 56 cents. On larck
8, 19-27..the San Diego rate was reduced to I6% cents and on August
15, 1827, it was further reduced To 32 cents, the present level.
Compleinants are here seeking the restoration of the 4-cent dif-

ferential.
To marketing their products cowplaimanis meet with com-

petition of other concerns which transpoert gasoline and kerosexe
from Los Angeles hardor points to San Diego via tank vessels, and
reship from the latiter point to Inperial. Complainants contend
that with the exception of gasoline and kerosene defendants now
paintein class and commodity rates from San Diego to Imperial which
are either on the same level as the Los Angeles-Imperial rates ox
retloct a slight differentlial uxder the Los ingeles rates, and
their foilure to treat the oil rates in the sgme manner bas placed
them at a disadventage in meeting the competition from gasoline

and kerosene moving through the port of San Diego.

The record however shows that the Sen Diego-Tmperial
rate was esﬁa’olished to meet the truck competit-iéxx. As previously
stated, the rail distance from Sen Diego to Imperilal is 151 mles.
By highway the distance i{s only 118 miles, and it was in an endeavor




to meet this competition that defendants first .:-e&uced the San
Diego rate from 52 cents to 36% cents, and later were forced to
reduce the rate to 32 cents decause the tonuage continued to move
by 'truclc. In view of the circumstances and conditions surround-
ing the establishment of the present rail rate it cennot be held
to create undue or unlawful prejudice %o complainants. Indeed,
11 the Sex Diego rate were adjusted to reflect a 4-cent differen—
t+ial under the present Los Angeles rate herein found reasonable,
as complainants are here contending for, the record shows that the
competition complained of would still exist, the ounly difference
veing that the preponderance of the tonnmage from San Diego to Iu-
perial wouvld move bY truck, thus forcing the railroads to relin=—
quish the traffic they now enjoy.

There now remains for cousideratiom complainants® third
allegation, that the charges o certe in shipments were inapplica=-
ble uader the tariffs. The ceuse for this allegation is due to
the assessing and collecting of a switching charge of $2.70 pex
car in addition to the linme heul rates on shipments originating
on the rails of The Atchison, Topeke and Santa Fe Railway at Los
Angeles, switched by thet carrier to the interchenge track ol
the Southern Pacific Compeny, axd line-bauled By the Southern
pacific Company to Imperial. During the time the shipments moved
he Atchison, Topeka end sAntu Fe Rallway and Southern Paclfic
Company meintained in Pacific Froight Teariff Bureau 'J.‘e.-riﬁ: 167=C,
C.R.C. 346, from El Segundo, & point 17 miles west of Los Axxgeles,
josnt retes oOf the same volume as the local rates of the Souther: |
Dacific Company from Los Angeles to Imperial, viz., S0 cents prioxr
o August 20, 1927, and 45 cents thereafter. On skhipments moving
rrom El Segunde to Tmperiel no switching charge was assessed. It
is complainants' contention thet the jJoint rates from E1 Segundo
to Imperial ectablished the mexcimum charge which could be agsessed

on the shipments frox Los Angeles to Imperial. This gquestion has
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Jheretofore been considered by this Commission In Case 2176, Decl-
sion No. 17175 of July 31, 1826, 28 C.R.C. 440, and &galn in Case
2588, Decision No. 20781 of Februery 13, 1929, and it was stipula-
ted 2t the hearing that in so far as the evidence or testimony inx
- Case 2588 was pertinent or relevant, It should be deemed to supple-

ment the testimony of both the coxplainmants and defendants in this
oroceeding. In both Cases 2178 and 2588 we held that under the im-

termediate application rule contaimed in the tari;'rs issued hy the
Pacific Freight Tariff Bureauw, including the toarliff in which the
rate from El Segundo to Imperial is pamed, the Joint rates contaln-
ed thorein established as maximum the charges that could bde made

or traffic originating at or destined to the interchange point on
the direct route with comnecting carriers, and tuat the assessing
and collecting of o switching charge at the intermedizte Inter-
change point which resulted in higher total charges then applied
from or t0 more distant points uuder the same I.I:ie baul rete, was
in violation of the tariffs and of the long and short baul provi- .
sions of Section 24(a). The decision In Case 2588 wxs affirmed by
Decision No. 20947 of April 10, 1929, denying respondexts' peti-
tion for reheering, and the Californis Supreme Court by its deci-
sion rendered May 27, 1929, denied carriers' petition for a ln‘it

of review of our Decisiom No. 20947.

TUpon consideration of all the facts of record we are of
the opinion &xd sO ﬁﬁd that the present rate of 45 ceuts applying
on gascline axd kerosene from Los Angeles and Los Angeles Earbor
points to Impéria.l is not uwnjust, unreasonable; or unduly prejudi-
cial or disadvantageous. We do find, howevelr, th;t the reate oif
56 cents assessed and collected prior %o Augu_st 20, 1927, was un-
just end unreasonable to the extent thet it exceeded the subse-

guently established rate of 45 cents; that the switching charge
of $2.70 per car assessed and collected on complainents' shipments

originating on the reils of The Atchison, Topeka and Seanta Fe
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Railway st Los azgeles was contrary to the tariffs in violation of
Section 17(2) of the Act and resulted in charges which in the ag-
grogate exceeded those applicodle from or to more distant points
i1 violation of Section 24(c) of the Act. TWe Lurther find that

complainants made the shipments as descridbed, pald or bore the

_ charges thereon, and have been damaged to e extent of the QLLL-
erence between the charges paid and those herelin fouxd reasonable,
epplicadle under the tariffs, and otherwise lawful, aund are enti-
tled to repar=tion with interest on all shipmenis upon which the
cause of action accrued within two years Immediately preceding
the Tiling of this complaint. |

Complainants should subdbmit a statement of the shipments
o defendents for check. Should it not be possidle to reach an
agreement xs to e amount of reparetion the matter may be referred
to the Cormission for further attentlom and the entry of a supple-

rentel order should such be necessary.

This case being at Iissue wpol complaint and answers On
£ile, full investigation of the matters and things involved having
veen had, apd basing this oxder on the £1ndings of Tact and the
conclusions contained in the opinion which precedes this order,

IT IS ESRESY ORDERED thet defendants, Southern Pacific
Compeny, Pacific Electric Railway Company, Los Angeles & Salt leke
Railroad Company and The Atchlisonm, Topeka and Santa Fe Railway?
Coxpany, according as they participated in the %ransportation, be
axd they are hereby exthorized and directed to refund, with ioter—
est at six (6) per cemt. per anmum, O complainants, C. R. Bird,
en individusl, and Eercules Gasoline Compaxy, according as their
inteprests may appear, &ll cherges collected in excess of 45. cents

per 100 pounds Ifar the transportation from I.o-sl Lngeles, Signal
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E{1l, Wilmington, Bwrnett and Torrance to Imperisl of the ship-
ments of gasoline and kerosene involved in this proceeding upon
which the ceuse of action accrued within the two-year period imme-
distely preceding the filing of this complaint.

IT IS EXREBY FURTEZR ORDERED that defendants, Southern
Pacific Company and The Ltchison, Topeka snd Santa Fe Railway Com-
peny, according as they participated in the tramsportation, be and
they ere hereby notified and reguired to cease and desist and there-
after to abstain from assessing, collecting, maintaining or apply-
ing charges for the transportation of complainents' shipments of
gesoline and kercsexne from Los angeles to I:n'perial' originating on
an industry track of The Atchison, Topeka and Sante Fe Railwsy
within the switching Limits of Los Angeles which in the aggregate

exceed those applicable ox like traffic from EL Segundo to Tmpexr-

i=l.

IT IS EEREBY FURTEER ORDEZRED that in all otker respects |
the complaint be and it is hereby dlismissed.

Dated at San Francisco, Californis, this Z//E day

“‘WA.—( ,_//
U-.

or Jure, 1829.




