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In the latter of the Application

of Piclkwick Stages System, to sell,

and Fred A. Sutherland, to purchase,

that certalin automobile pascenger

line of the former operated between San
Diego, Julian and Pine Hills, Celifornia,

and intermedlate points, ond that Application &« !}
certein automobile passenger line of the No. 15402 AN
former operated vetween Sen Diego, Santa N
Ysabel, Warner's Hot Springs, Californis, %
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and intermedicte points.

Libby & Sherwin, by W.A. Sherwin,
for applicants,

dorrison, Hohfeld, Shuman & Clark,
by Forest A. Cobb, for San Diege
Electric Railway Company, Inter—
ested Party.

BY TEE COLLISSION:

Pickwick Stages System, s corporation, and F.A. Sutherland,
beve petitioned the Railroad Commission for an order approving the
sale and transfer by the former and the purchase and operation dy
the latteé ot certaln operative rights for the transportation of
passengers and express between San Diego and Warner*s Hot Springs
and between San Diego and Julian and Pine Hills and intermediate
points. The considerqtion for theo sale and trensfexr Is the sum of
£100., there being no equipment involved in the transaction.

A pudlic hearing on this application weas conducted by
Ixaminer Handford et Los Angeiés, the matter was duly submitted
and is now ready for decision.

At the hearing the portion of the application requesting
approval of the transfer of rights between San Diego, Sants Ysabel
and Varner's Eot Springs was withdrawn.

Applicants rely as Justificatlion for the granting of this
application on the allegation that the service proposed to be

transferred is a local service and as such can be more efficiently

operated by = leocal carrier; that the granting of the appdication




will result in economical operatlion and the rendition by applicant
Sutherland of locd service in and about San Diego; 2nd that the
interests of both applicants and the public will be best served

by the authorization of the requested transfer.

Two public witnesses, dusiness men oL Ramona and Julian,
testified in behalf of applicanis and were of the opinion that
the proposed service by applicant Sutherland would be satisfac-
tory to thelir regpective comxunities.

The operative rightx,herein proposed to be transferred,
are a portion of the operative rights transferred from Pickwick
Stages, Inc. to Pickwick Steges System by this Commission's
Decicion No. 15674 on Application No. 11694, as decided
November 21, 1925.

The Commission does not favor the transfer of portions of
a consolidated operzting right. In its Decision No. 11202 on
Application No. 7803, as decided November 6, 1922 (22 C.R.C. 482-484)
the Commission declared:

"The Commlssion does not look with favor upon an
applicant securing ¢ Ifranchise upon a showing
that public necessity requires a specific through
service and subsecuently selling sections of
such certificate for substantial amounts, and
thereafter rendering a service different than
the one their original operstive »ight anthorized.™
The Commicsion stated that the proper procedure, ™if conditions
heve changed”
™would be the filing of an epplication for the
modification of their existing operstive right
and upon a sufficient showing their existing
operating right could be amended throu§h an
authorization permitting abandonment™¥*¥r
While the right herein proposed to be transferred was originally
granted under an individual proceeding and remeined as a separate
right for some time, it was by formal order of the Commission

(Decision Xo. 15674 on Application No. 11694) consolidated with

other rights, theredby losing iis identity as a separate right.

Denying the application of Walter XKielhofer for an oxdexr

authorizing him to tramsfer to L.L. Wright and Jemes J. Xershaw
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an operating right for a trucking service (23 C.R.C. 114-5}

the Commisslon says:
mekrkopplicant Kielhofer is attempting by
wransfer, to create two distinet individual
operating rights when only one was origirnally
established through declaration of the
Railroad Commission, a proceeding which would
clearly be in violation of the provisions of
Chapter 213, Statutes 1917, and zmendments
thereto, in that no greater or different right
can be established through transfer than that
originally created ™

After an investigation on the Commission’s own motion,
by Decision No. 15168 (26 C.R.C. 794-5) the Commission revoked
an operative right granted to a partnership authorizing a
trucking operation between Fresno and Cutler and Iintermediate
points. The partners, Smith and Emich, after the Cormission had
denied them authority to "split™ the operative right (Decision
No. lllsi on Application No. 8312; 22 C.R.C. 443, holding in said
décision that the operating right originally granted was
indivisivle), dissolved partnership and proceeded to do the very
taing they had been refused permission to &o. The investigation
and order of revocation followed such unauthorized actlion.

In Decision No. 16783 on Application No. 11706(28 C.R.C.210),
the Cormission denied the application of J.R. Martin for authority
to trensfer an operative right to Adam A. Moore, holding that as
Martin had abardoned service over a part of the terfitory covered

by his certificate his right was subject to forfeiture. TWe

quote from this decision:

"An opezative right is 10 be regarded as a distinct
entity and as such is indivisible. In granting

a certificate the Commission acts upon eovidence
showing the necessity for service over tiae entire
route, as distinguished from its constituant parts:
consequently the obligation rests upon an operator
0 give continuous and adequate service over the
whole route embraced within his certificate until
he hes been authorized by the Commission to dis-
contimie serviee over such route or a part of it.™

Of more recent date ame decisions of the Commission

bearing on the matter of a carriex seexing authorization teo divest
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{tself of the burdems Of o common carrier imposed by the terms
of a cé&tific&te through the leasing of an operating right. The
Commission has declared ageinst such action its general declara-
tion being to the effect that a carrier findlng any of its
Nburdens irksome should seek authority to abandon the service rather
than authority to temporarily shift the burdems to another dy a
leasing arrangement. |

In Application No. 14318, Pickwick Stages System, a sked
the Commission to issue its order approving a lease by it to
A« Harwood of an operating right authorizing the transportation
of froight between Willitts and Garberville. In its Decision
No. 19412 in this matter denying the application (3L C.R.C. 260}
the Commission says:

Tipplicant Pickwick Stages System claims that

it {5 primarily an operator of an automotive
passenger stage oervice, that it does not

desire to operate a Ireight carrying service

and for these reasons desires o0 lease that

part of its operating right between Willitts

‘and Gerberville requiring it vo traasport property
other than express carried on its passenger
stages.”

"The statements in this matter by Pickwick

Stages Company lead to the conclusion that it
desires to divest itselfl of the obligation %o
carry rreight and that belng the case it should
apply to this Commission o abandom such service."”

Pickwick Stages System, in aApplication No. 14049
sought authority to lease to E.C. Craig an operating right for an
autcmotive passenger and express service between Buellton and '
Los Olivos. In denying the application (Decisionm 1¥5%0, 31
C.RaC. 410] the Comnission stated as follows:

"The Pickwick System undoubtedly has the right

to serve all of the above towns, but such right

is derived from Decision No. 14464 which effected

a consolidation of most of its various existing
operative rights between Los Angeles and San Fran-
clsco. It iz apparent, therefore, that the right
which applicant seeks to lease is only & portion of
a larger operative right. This Commission has
frequently, in metters involving sales, held that an
operative right is indivisidle. This principle
should apply with ecual force in cases where a
lease of vert of a right is sought’™®FF**_  Trom
its own statements we are compelled to conclude
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»that it desires to divest itselfl of its
obligation t0 carry passengers and express over

Ta route which has ¢ome to be merely a branch,of its
mein transportetion system, and, accordingly, we
feel that 1t should make application to abeandon
such right rather thean t0 lease the same.(Tecisiocn
No. 19412). Ve are of the opinfon thet ordin~
arily the public interest will not be served

by permitting & leace of an operative right

when the owner obviously desires to divest

himself of the burdexn thereof, yet seexs to
preserve hils certificate because of possidble

future value. If the public need requirxes that
the service be continued and another is ready

%o render such service, his interest therein should
not be limited to that of a mere lessee.™

And again, in Decision No. 20694 Iissued on Application
No. 14897 (32 C.R.Ce 567}, in which California Transit Co.
sought. authorization to lease an operating right for the transpor—
vation of passengers and express between Los Banos and lerced, the
Commission in denying the application, declared:
"It 1s obvious that the California Transit Company
seeks by this proposed lease to temporarily
shift the dburden of operating this brench line,
which is an important lirk in its maln trans-
portation system, to an inexperienced operator

with no financial resources, who may succeed or rfall
in his undertaking.

"™This Commlssion has heretofore, in other similar
proceedings, looxed with disfavor upon the policy
of authorizing leases of operative rightw and has
suggested abendonment of service between particular
points of operation where the owner of the operative
rights feels that the operastion 1s burdensome or

HIIPI'OIi'G&blﬁa"

The Commlission has Meretofore, by its decisions herein
referred to, definitely established a policy of regerding an
operating right as indivisible and has expressed the opinfon that
not only does it look with disfavor on efforts to Tsplit™ or divide

an operative right, either by sale or lease, but will not tolerate

attempts to pass to enother burdens which may be found by a

carrier to be irksome or unprofitable. Rellef may be had, and
is properly t0 be sought through the medium of an application to

abandon the service which a carrier no longer desires to performs
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To authorize the transfer of the operative rights es
serein requested would be contxery to the established policy of
this Commission which holds an operative right to be indivisible,
and in view of such policy we are of the opiniom that the application
must be dealed in accordance with the following order.

A public hearing having veen held on the above-cntitled
applicat;on, the matter having been duly submitted, the Commission
being now Tully advised and basing its 6rder on the conclusions
a8 appearing in the opinion which precedes this order,

IT IS HEREBY ORDERED thet this application be and the same
hereby is denied.

Dated at San Franciseo, California, this 52322 day

ot _hegair/~ 1929. .
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