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Decision No. 21473

ZEFORE THE RAILROAD COMMISSICN OF THE STATE d? CALIFORNILA.

SOUTEERN 2PACIFIC COMRPANY,
Complainant, ,_
Case No. 2651.

et Bl Wl Ve e N e e

Defenfant.

E. 7. Eobbs and W. $. Johnson, Lor Complainext.
Dougleas Brookmen, for Defendant.
Edward Sterxn, for Rollway IXpreoss Ageney, Inc.,
' tervenor.
R. 1. Hayes, for Highway Transport Company,
Interested Pariy.
3Y¥ TES COMMISSION:

CPINIONXN

Southern Peeific Compeny, & corporation, has filed com-
pleint against L. A, Thornewill alleging thet sald Thornewill hes
been, and now is, engeged in the transportation of commodities as
a common carrier between Sex Francisco and Santa Cruz; that
defendart is condueting his dusiness in competition with that of
completirent, at rates whickh ore lower then complainantts published
taxriff rates, thereby securiné business which complainant would

otherwise have enjoyed and to whick complainant is entitled; that
defendant is conduating his operations without certificate of nuslie
coavernlence and neocecssity authorlizing the transportatlon of all

commodivios in that the transportation includes commodities othexr

then those specified by this Commissionts Decisions Nos. 17451 and
19638, on Applications Nos. 12407 and 14428, and to such cxtent is




unleamful; eand that defendent hes been and now is engaged in the
conduet ;%E§§sinesa in defiance of the authority of +this Commis-
sion =1d in violation of Sectioms 2 and S of the Auto Stage and
Truek Tresusportation let. Cohpiainant prays for an order direet~
irng defendant to ceese and desist from further conducting of the
elleged or eny unlawful freight transportation operation and for
the revoking and anmulling of cexrtificates of public convenience
and necessity as heretofore granted by this Commission %o defendant
by Decisions Nos. 17451 and 19638.

Defendant herein duly filed his answer herein, seme
Yeing a general deriel of the materlel sllegations of the cbmplaint.
Upon the issues thus Joined & pudblic hearing on this complaint was
conducved by Examiner Handford at Senta Cruz, the matter was duly
subtmitted and 1s now ready ror.decision.

The opersvive rights of defendent L. A. Thornowill cxe
those authorized by this Commission's Decisionm No. 17451 on Applica-
tion No. 12407, as decided Oc¢tober 13, 1926; and Decision No.
19638 on Application No. 14428, as declded April 20, 1938. These
operavive rights cover the transportetion of berries, fruits, vege-
tadvles, pbulxry and eggs from Santa Cruz ané Capitola to San Fran-
¢isco, and grapes and plums from Alma fo0 San Fremcisco, znd a returﬁ
movement of millleed in sacks, and empty containers (Lfrec) Irom
San Frencisco to Santa Cruz and Copitola; also for'the transporta~
tion of Yterries, fruits, vegetables, poultry and eggs from Swanton
to Sex IFrancisco hy way of Davenport and Sanvte Cruz and to serve
points intermedicte tetweeon Swartorn and Seata Cruz, with the »ight
vo return oxplty containers without charge from Sen Francisco o
Swenton =nd intermediate points. The cerxrtificates provided no

euthority for the harndling of sny commodities other ithan those
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heretofore specifically mentioned.

e record stows from the testinmony of defendant L. A.
Thormewill thet in sddition o thae suthorized commodities ship—
nents of packing house products, canned goods, cooked meats,
plumbing, herdwere, clectric supplies, skeet metel, citrus Ifruits,
dressed poultry, welding material and supplies, colffee, tes, splces,
druggists supplies, groceries and cut flowers have been transported
from Sen Francisco o 17 merchants at San't-g Cruz, shipmgnts to
{ndividuel receivers averaging two to three itimes per week, ond
thet such transportation has been furnished with spproximately the
seme degree of regularity for severel months prior to the hearing.

Twelve witaesses testified, and by stipulation the
testimony of four additional was admitted, that they head received
shipments by defendant's service, and that charges for the trans-
portation were paid at the time or on the day of the c}elivéry of
shipmentse.

Defeondant testifiecd that none of the transporitation
nerein complained of was solicited by him but that it was under-
teken in rasponée to the wrgent demands of morchants in Ssata |
Cruz oS sn accommodation to them. He further stated that when
suck transportation service had reeched & volume and regularity
which merked 1t, in his estimation, as the service of a irans-
portation company as defined by law, he thenr made application %o
the Commission for en enlergement of the limited certificate which
ne had. Such applicetion was numbered 15249, filed December &,
lazs8. It eppears undisputed in the record that defendant
collected compensation for the hauling of,oll shipments as herein
complained of and that such servicé was undertaken before filing

said spplication and continued with substential regulerity without




weiting for & decision on the gpplication.
The unanthorized service thus volunterily undertaken

by defendent camnot be regerded by the Commission as a minor

violation of his certificate which may lighﬁlv he excusedé HBYinS
been grented & permit 0 haul certein commodities only, after show-
ing made that public necessity réq,uirad a transportation service for
those particuler commodities, he hes assumed without further euthor-
ization to enlarge his truck service 0 an extent limited only by
the capacity of his faclilities. Defendant himself has been the
complainant ag&instlothcrs who have engaged in irregular truck
operations between Santa Cruz and San Francisco and hes asked the
Commission to enforce in this territory the provisions of the law
in respect to such highway transportation. 3By hils own violatlons
of the law he has further compliéatedhthe intolerable situation
already existing. There can be no partiality in the enforcement
of the law. Te are of the opinion, therelore, that he should not
only be ordered to ceasc the nauling of all those commodities for
whick he holds no certificate but that his existing limited carti-
Ticate should be revoked.

The Commission takes this occasion t¢ again state that
it is fully ewexre of its obligation to consider the shipping
necessities of the public in 2ll proceedings before it lnvolving
transportation by motor truck. There may be need for an improved
or additional truck service between Santa Cruz and Sax Francisco.
n considering thet cuestior, however, we are compelled to demand
as & condition precedent thet carriers, no metter how well cualified
otherwicse, manifest a sincere intention to submit to regulation by
this Commission in conformity with the provisiors of the law.

In view of the record in this proceeding we are of the

opinion and hereby find es & fact that defendant L. A. Thornewill

nas violated the orders of this Commission and the provisioms of
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the statultory lsw by transporting, &5 a common corrier end for
compensation, commoditios between the fixed ftermini of Sen Fran-
¢isco and Sante Cruz, said commodities not being authorized by

the provisions of Decisione No. 17451 and 19638 on Applications
Nos. 12407 znd 14428, cald decisions euthorizing only the carrying

of specilic cormodities cnd expressly prohibiting the conduct of

any other service or the carriage of other than the specific

cormocdities referred to In the decisions.

A public heering heving been held on the ebove entitled
complaint, the matier having deen duly submitied, the Commission
being now fully advised and basing its order on the finding of fact
28 appearing in the opinion which precedes this order,

IT IS EERTBY ORDERED thet certificates of public com-
venience and necessity as heretofore issued by this Commission to
L. A. Thornmewill under its Decision No. 17451 on Applicatioxn No.
12407, as decided Qetober 13, 1926, oxnd Decision No. 19638 on
Applicetion No. 14428 as decided Lpril 20, 1928, bte =znd the same
hereby are revoked snd annulled.

IT IS HERZBY FURTHER ORDERED thet defendent L. L. Thorne-
will inmedictely ceacse and desist from the operation of zn cuto-
mobile truck service, as o common carrier for compensation, between
Sen Fresacisco and Santa Cruz.

The effective date of this order is hereby fixed as
twenty (20) days from the date herecf.

Daced a% Sen Trancisco, Californis, this ,J?dﬂé&f,day

Commissioners.




