Decision No. 91 177N

BEFCRE THE RAILROLD COMMISSION OF THE STATE O

L. A. THORNEWILL,
!
Complainant,

vE. Case No. 2484.

C. 7. GZ@GORY and R. C. CRZGORY,

B e ey

Defendants.

ON ORDER TO SHOW CAUSE WHY DETFENDANTS
SEOULD NOT BE PUNISHED FOR CONTEMPT.

Rittenhouse & Snyder, by Bert 5. Suyder, for
C. i. Cregory aund R. C. Gregory.

Douglas Zrookman, Zor L. A. Thornewill.

CLZR, COLATSSIONZR:

ODINTON, TINDINGS AND JUDGNENT

On August &, 1928 a verirfied compleint was filed defore
the Rallrosd Commission by L. A. Thormewill against C. T. Gregory
and R. C. Gregory, in which it was alleged that the said Cregorys
had beerm, snd were, cperating as common caxriers of property, for
corxpensation, . ovexr the public highweys of the sState betweon £ixed
Terninil and not oxclusively witainm the limits of an incorporated
¢ty oxr town, or city and county, eand without a certilficate of the
Rellroad Commission declaring vhat public convenience end necessity
Tequire such operation, and in this they were violating the pro-
visions of the 4Auto Stage and Truck Tramsyportation Act and & cesse
and desist order previously made by tiais Commission Iin Casze No.

2484 (3L C.R.C. 843), veing the case indicated in the title hereof.




The preyer of the complalrnent was that the Cregorys ve ordered to
cease and dosist from said operations and that they be adjudged
guilty of coatonpt of the Raiiroad Cormission.

Thereafter, answer of the complaint having been duly mede,
the case was set for hearing and was, on November 20, 1928, hesrd
belfore an Exeminer of the Commiscion. Thercefter, in Decision No.
20949, the Railroad Commiscion ordered the two Cregorys to ceace
and deosist from the operations complained of. This order was
based upon an opinion and findings of Lact to the effect that the
Gregorys were continulng tTo operate 25 common carriers between
Sente Cruz and Sen Franclisco in unlawful and flagrant disregerd of

VLo Commission's oxder of June 6, 1928 in Case No. 2484.

The Commission did not, however, in the last mentioned

declsion, apparenily out of cxcess of caution, athempt to punish
vhae two Gregorys for contempt, dut subsequently, upon arfidaviis
belng filed, orders %o show ceuse were msde and served upon *he

two Gregorys citing them ¥o appear and show cause, if any they had,

way vuey should nov ¢ punisied for confemst. These orders axa
arfidavits wore duly served upen C. W. Crogory wud R. C. Gregory, in
response vo which they appeared irn person, or‘by attorney, bofore
Cozmissioner Carr 2% the time and plece directed in the orders %o
show cause, to-wit: at Sapta Cruz on NMay 22, 1929, at waich time
& puolic heaxin 5 had on soid orders and the matter was submitted.

AfSer a careful review of the evidence mpresented et szid hear-
ing uponsald orders the Commission Linds tho following facts to ve
established:

I.

Cn the 6%h day of June, 1528 +the Rallroad Ccommission
rendered 1ts Decision No. 19860. In cadd decision it was found
es & fact that C. W. Gregory and 2. C. Gregory opercted motor

trucks used in the buciness of itransporiing property as common




cerriers, Tor compensation, over the publie highways of vhis

Stave detween fixed vermini and over & regular rouve, vo-wit,

between Santa Cruz and Sax Trancisco, without first laving ob-

tained Ifrom the Railroad Commission a cexrvilicatve declaring that
public convenience and necessilty require sueh operation, snd vhey
were ordered, jointly end severally, immediately to cease and desist
from seid operations, which seid oxrder and the opinion upon which
based sppears Iin Volume JIL of the Opinions and Orders of vthe Rail-
road Commission at pages 3435, et seq. 3eid order hes never been

revorxed and 1s still in force and effect.

IZ.

Coples of seid Rallroad Commission Decision No. 19860
were personally served upen C. . Gregory and R. . Gregory, wxnd
each of thexm, on June 8, 1928; sz2id C. W. Gregory and R. C.
Gregory cach hed personal knowledge of the nmaking of said oxrder

anéd the convents thereof.

III.

Oz Lpril 12, 1929 there was filed with the Ragilroed
Cornmission the affidavites of Thoﬁas L. Gonnon, in which it wes
alleged thav the said C. W. Gregory «ud R. €. Cregory, notwlth-
standing the order of the Railroed Commission in its said Decision
19860, were, and each of thex was, during the period from the &6th
day of June, 1928 %o the 20th day of November, 1928, engaged in
operating a common carrier Uruck business dbetween Zanta Cruz and
Sex Francisco without having obtained a certificate of public
convenience end necessity from the Railroed Commission and in
violation of sald order of the Railroad Coxmission; saxd that
notwithstending said order the scid €. V. Gregory and R. C. Gregory,
and eacﬁ of them, feiled end.refused to comply with said oxrder and
did, bdetween the dates specified {and subseguently), engege in the

sporting property by motor itruck as a common
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cerrier, for compensation, over the public highweys of this State,
between fixed Sermini and over o regular route, nemely, between

Sen Francisco and Santa Cruz.

IV.

Upon said effidavits being recelved and filed the Rail-
r02d Commission regulerly, on April 12, 1929, nade &nd issued its
orders requiring C. W. Gregory end R. C. Gregory vo apnear before
Commissioner Cexr on Tuesday, the 30tk day of Lpril, 1929, st 10: OO
o'clock C.m., in the City Hell, in the City of Senta Cxuz, Celifornisa,
40 then end there show cause, if aay they had, why they should not
be punished for contempt for feilure ad refusel to comply with the
terms of the order of the Rellroad Commissiom in Decislon No.
19860. Soid orders, bogether with said affidavits upon which
based, were duly served upoa the sald C. T. Gregoxry and R. C.
Gregory oz April 13, 1929.  Thereafter, at the request of counsel
for C. . Gregory end R. C. Gregery, the date of ssid hearing on
seld orders to show cause was on April 26, 1929 ordered postponed
watil Mey 22, 1929, said orders sud affidavits belng duly served
upon *ihe said C. W. Gregory and R. O. Gregory on April 28, 1929.

V.

Notwithstanding the order of the Commission contained in
ceid Decision No. 19860, the seid C. W. Gregory snd R. C. Gregory
nave feiled and refused, cnd cach of them has failed snd refused, to
comply with the terms thereof, znd each o them did during the period
from April 8, 1928 o November 20, 1928 continue to engage in the

ousiness of transporting property by motor truck as common carriers

for compensation over the highways of this State between Santa Cruz

end San Freancisco.




vI. |
The failure of the said C. . Gregory and R. €. Gregory,
and each of them, $0 comply with said order of the Reilroad Commis-
sion in its Decision No. 19860 of June 6, 1928, and their said con-
tinuance to operate s common carriers'of property is in contempt

of the Railroad Commission.

In view of tae Zoregoirg findings of fact, wWe are of the
opinion that C. W. Gregory and R. C. Gregory, and each of them,
should be punished for thelr said contempt of this Commission and
i%s oxrder.

The said order of the Commission, No. 19860, made on
June 8, 1928 (31 C.R.C. 843), for disregard of which the two
Gregorys ere here cited, was based upor on opinion and findings
discussing somewhat at length the nature of their operstions.
Terious authorities were there clted, and it was concluded thet
the manner of their operetions did not »lece them in‘the cetezory
of private carriers. No review of this order was sought by thex.
Their operations cubsequently had been changed in -no meterial
respect, excerpt that they have caused written agreements to be
prepared with most of the shippers who then used or have since
begun to use tae Gregory Truck sorvice between Santa Cruz and San
Francisco. On November 20, 1928, <here were at least thirtean
customers using Cregory service deltween such points under such

wwitten agreements, of which the following form is typical:




TCONTRACT FOR EAULING

IT IS LAGRIED, beiween-

R. C. GREGORY,
of the City of Santz Cruz, County of Semte Cruz,
State of california, Tirst Poariy,

KEYSTONE GROCERY CONPANY, a coxporation,
0f the City of Sen Jose, County of Sante clara, Stete
of Culifornia, Second Party, as follows:

TERRELS, the first party ls the owner of three
or more cutomobile trucks end is now engesged wiih said
trucks in certain private heuling, under the business
desigration of CREGORY TRUCKING SZRVICE, end is able
%o undertake certein addltionsl hauling, and,

TEERZAS, vhe second perty in the conduct of
its business hes need for c¢ertain hauling,

NOW, THEREFORE, IT IS AGRSED AS FOLLQVS:

Commencing as of the date hereof, and con-
Sinuing until reasoncble notice of termination shell
have been giver by either party, the second party
will resexrve for and give to the first paxrty, «ud the
Sirst perty will receive and undexteke hauling of
merchendise incidentsl iz the operation ol the
business of the second pardy, &s the second perty
shall designate.

IN TITNZSS THEEREQF the perties hereto
have affixed their hands, in duplicate, this 25Tk
day of fApril, l928.

R. C. GEZGORY
First Paxrty
KEVSTONE GROCERY CCMPANY, &
corpoxation,
By Keystone Co.-Sznta Cruvz 3ranch
H. Z. Ledyard, Second Party
Ngr.” ,
All except %hree of these customers testifled that They had used
the Cregory Truck Service prior to entering into written contractis,
and %hat no change of any kind in rates or service had followed
taeir execution. ™wo customers cntered into similar agreements

end began to use their service im July, 1928, csubsequent To sald

order of Tune 5, 1928, while service to seversl smaller shippers

wes theresfter disconvirued.

R. C. Gregory ls the legel omer of the trucks which sre
used iz the fransportatién of goods Tfor such customers, dbut C. V.
Gregory admits that he is the mezager of the business in walch they
together sre ongaged. Since our order to cease and desist opera-

igzued the bills formerly rexdered by R. C. Cregory have
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beern chexnged to eliminate the words "truck sexrvice."”
The attempt thus evidenced to get aeross the lixe which
seperates & nrivate coniract cerrier from & common cerrier was con-

sidered in the opinion upon which se8id Decision No. 20949 was based

and correctly cheracterized as not changing the Cregorys' cheracter

as common carrlers. In the instant hearing, by way of seeking to
purge themselves from the contempt charged, the Cregorys testified
teat they nad revised theixr contracts so that at present, while
terminable at any time by the chippers, they were not so terminable
by the Cregorys themselves.

One of two things ls clearly ftrue: elther the operations
oL +the two CGregorys as disclosed here was in vielatlon of the "cease
and desist™ order of the Commission, or the futo Stage and Trueck
Traxnsportation Act as 1t applies to property carriers can be so
easily evaded as 10 be of little force anl effect. I do not
believe the act is of such & charecter and I can see no escape Ironm
the conclusion that the CGregorys, by ~ecason of their operations,
mest be held %0 be in contempt of the Commission's ordgr. (Eaynes V.
NeFarlene, 78 Cel. Deec. 92.)

Protests have beern received from several users of
Gregorys' trucking sexrvice between Santa Cruz and San Francisco
against any interference by the Commission with thelr operations
as now conducted. They point out that such service has adeguetely
et their tremsportation needs and that inconvenience would result
t0 them were the service not obtainable. This may well be true.

We are not in this proceeding passing upon the inadequacy of the
service rendered bhetween such polnts by other traxsportation com-
panies or upon the necescity for the esteblisument of an sddivtionsl
service. The Commission 1s awere of ivs obligation To consider
the shipping necessities of the public and is ready always to hear
demands for improved or additional service amd to entertelin applica-~

-7 -




tlons from capeble and responsidle persons for the establisihment
oL such & service. Bul in addition, it is our funetion to compel
obedience to the law by enjoining those who use the public high=-
ways as vreunsportatvion companies without certificetes. In the
long run the public will best be served by the elimination from
the highways of those cerriers who show no disposition to submit

to regulation.

JUDCMENT

Ordors *o zhow couse having boon duly lssuod by the
Rwilroed Commission in this actlion on the l2th day of April, 1928,
wherein C. W. Cregoxy and R. C. Gregory were directed Vo appesar

axd show cause before +the Railroad Commission why they should not

be punished for contemnt for their disobedience of the order or

ceid Commission made in Decision No. 19860, and the said C. T,
Gregory having apreared in person and by coursel, and the saild
2. C. Gregory having appeersd by counsel, ard esch having teen
given full opportunity bto answer sald orders and to purge them-
selves of alleged contexdpt,
IS ESRZBY ORDERED AND ADJUDGED what the seld C. W
Cregory and R. C. Cregory each has veen guilty of & contvempt
of the Railroad Commission of the State of Celifornia in disobeying
its order mede on the 6tk day of June, 1528, in its Decision XNo.
18860 {31 C.2.0. 843), by failing wrdéd refusing o desist from
operating as common carriers of property for compensation by zute
truck hedween Sen Frencisco and Santa Cruz, and
IT IS IEREEY FURTHSR CRDIRTD, ADJUDGED end DECREZED thau
“heir sald contemptc of the Railroad Commission as aloresaid

seid £. 7. Gregory and R. C. Gregory cach o punilsied by the




Sine of Two Mundred FLfty ($250.00) Do
respectively to the Secretary of the Re
Stete of California, within Sen (10} deys from the date e
azd in defeault of peyment tThereof thet cack de commitied to the cownvy
Jedl of the County of Sarta Cruz, State of falifornie, uatil such
~ine is paid; at the rate of one day’s-imprisonment for each $R2.00
or said Iine.

I7 IS EZRESY FURTLER ORDERED thet the Secretery of the
Reilroad Commission, 1f caid fines are not paid within the vime
specified above, prepare appropriate orders of arrcst and commitment
in the naxe of the Rallroad Commiscion of the State of California,
iirected to the sherifl of Sexta Cruz Courty, ¥o which shell be
atteched cnd made a part Thercof a certified copy of tals opinilon,
Tindings and Judgnent.

The foregoing opinion, findings and judgment are hereby
aﬁproved and ordered filedlas the opinion, findings and Jjudgmeat
o2 %tho Reilrozd Commission of vhe State of Califormia.

Dated at San Franeisco, California, this 33@242?/ day of

At rrr , 1929.

M Al

ry //"Commissioners.




