
EEFORETEE RAILR~tD COMMISSION OF THE STATE OF CALIFORNIA 

In the Matter ot the Application ot 
JOHN FTJl~X~ tor ce~tif1cate ot public 
convenience an~ necessity to o~crate 
motor treight transportation service 
between Fresno, Par11eri Reedley, 
Cra:c.ge Cove, Orosi, cut er, Yet tern, 
~ta~ and intermediate ~o1nts. 

In the Matter or the Ap~lication ot 
C. L~ FORTIER & SONS t~ extend its 
present automobile, .!reie;ht anc. ex­
p-ress line,. operated from Fresno, v1~ 
Del. Ray. J?a.rlier to Reed.ley, to 
Orange Cove.oroS1, CUtler,c.lld SUl­
ta.xI.8... and inte'rmed1ate :points •. 

!!l. the Matter o~ an Investigo. tion on 
the CocmissionTs own motion into the 
;>ractices anC!. opera.tions ot :a:c:N:RY 
~TR •. oI;>erat1ng an a.u.tomotive tru.ck­
ingserv1ce between Fresno and Orange' 
Cove and other points~ 

) 
) 
) 
) ~plication No. 15706 
) 
) 
) 

) 
) 
) 
) 
\ 
I 

) 
) 

~plicat1on No. 15755 

case No. 2714 

G. ~ ~esworth, tor C. L. Fortier & so~, 
A:p;plicants. 

John Fleming, in :pro~ria persona. . 
Ernest, nette, tor R. C~ Stl1th, Res;pon~ent. 
rl. S • .Johl::l.son, tor Southern Ps.citic COInpa..D.y, 

Protestant in ~;pl:tcation No.l:S706 and. ' 
~pl1cation No. l5755, an~ Interested 
?arty in Case No~ 2714. . 

Ed.ward. stern, tor Railwa.y E7..Press .A.gency~:ne., 
?rotestant in Application No. 15706 and 
Application No." ~57S5, an~ Interested 
Part~ in Case No. 2714. 

Earl A. Bagby, tor calitor.o1a Transit CompaDY, 
Interested ?arty in all of sa1d~roceed1ngs. 

c. G. Fluhr) tor The Atchison, To;peka. s.ni1 
Santa Fe Railway Company, Interested ~rty in 
all ot sai~ r~ocee~ingS. . 

:BY TE:ECOMMISSION: 

OPINION 

1'wo a:p;p11cat1ollS, providing for- freight trans:r>ortation"" .. 
, . 

between Fresno a.n~ Orange Cove, and. other :P01nts, and a proc"eed.~ . 
" '-' •• , I..' • 

1.ng instituted on' the :pa.rt ot tr.e Commission, where1n')Iemy Smith 

is" respondant, investigating a certiticate a.::.d. operations betwe,en' 

1. 
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the same :poin.ts, are involve~ in this proceeding, and. 'by sti:puls.­

t10n o~ all part1es, the three matters were eonso11d&ted.~orhear-

1ngbetore EXaminer Williams at Fresno. 

The application of Jo~ Fleming to ooDduct service be­

tween Fresno, ?s.r11er, Reedley. Orange Cove, Orosi, Ctltler, Yettem, 

Sultana an~ inter.me~ate ~oints 13 based upon a public neeess1t,r 

tor the service, an~ also, on the fact that applicant·attempted 

to a.cquire, by pt~chase :teom Henr:y Sln1th, a. certificate iran,ted 

by'Decision No. 15,47& on Ap;p11cation No. 11,000, d.ated October 

l. 1925. su.bsequent to th:~. filing of Fleming's application,' 

Fortier &. Sons of Ree~ey, sought permission to extend. the1r eer­

tificated. service between Fresno and Reedley to Orange Cove and 

po~ts app~ed ~or b~' Fleming and prev1ous17 serve~ by Smith, 

but· excluding Yettem. At tho hearing applicant Flem1ng st1palat­

eO. that the inclusion of ?s.r11er ana. Reed.ley (now served. by 

Fortier &. Sons) in his application was a. mistake, and. asked. to 

withdraw these ,points, leaving theoperat1~ without 1ntermed,1-
". , 

ates between Fresno and Orange Cove. upon this stipulation, 

a~plieant Fortier & Sons expressed the attitude that they could 

hot ~ersist in their a~p11cat1on it a oert1f1oate be granted to 

Flem1ng, 'bu.t that it for a.tJ.Y reason ~ch a certifioate could ·not . ~ 

be granted to Fleming, Fortier & Sons des1red-to extend the1r 

serv1ces as proposed in their application. 

Atter the 8.;ppl1cations were f1lee.. the Commission ordered 

an investigat10n 1Ii.to the pra.etiee:;~ and operatio:c..s of ReXt:ry Sm1th 

and. ord.ered. h1m to show cause why the rights heretotoro g:ra.uted 

by Deeis10n No. 15,476, or otherwise, Should not be revoked an~ 

annulled. Respondent was present in court with hi.' eOUllSel and . 
gave l:l.1s test1mo~.. AccorcUng to the test1mony, Smith was o:p~ .. 

erat1ng the line between Fresno, Crange Cove and othe:t' more d1'st­

ant :pOints, 1ll:Auc>ust, l~28, when he undertook So sale o:rthe ,~S1:" . 

ness to John Fleming, applicant here1n. A pa.rt o~ the"a.e;reemellt 



(Exb.1bit :No.2) provided that the tra.nsa.ction was to be. valid' 

oxu.y when the s.:pproval of the Railroad Cocmiss1011 was reeeiv~d. 
.1' , . . . 

Fleming paid. $1.000. cash under the contract and agreed to·"pa.y. 

$150. :per month therea.:f'ter until the tota.l purchase price o! 
. . 

$~,OOO. with interest at six :per cent on deterred pa.yments was. 

com:pletec1. Of the ~uxchase price, $3,000, represen~edthe value 

of the tru.eka.n<t $2,000. the valu.e of the certificate rights. 

Flec1ng . testified. tha. t the truck used. bY'. Sm1 thwas turn-·· . 
e~ over tD him. ana ~e. b~~ c:pe~tion late ill J:/lga.st;. 1928, o.n~ . . .. ~ ~ 

Clonti:au.eo.. tho opcrat1.on Ull'tll. Febra;ary, 1929, when. Smith rellOS--'. 
, .', . . . . 

sea-sod. the truck. Fl.erdnea:x.so tC:5t.:L~1ed thD:t a:a.r1lle: 'tlut. per1.o4. 
• . " ~ 1 

between A~st ana Februar1 he ha~ repeatedly deman~ed ·otSmith. 

tho Railroa.d Comm1ss1on's sanotion O''! the transaction, and that 
" 8.tter three monthl.y payments, as agreed, he ro!'o.sed. to make a:tJ.Y: . 

, • • 'I 

more lJ&yments until this portion ot the cont:raet Was ea.rried' oUt. 

When Smith repossessed. the truck in Februa.ry, 1929, Flem1ng·leased 
' .. 

another t~ck an~ eonti~e~ the operation, and. was .oont~nn1ng1t 

in this manner at the time ot the hearing. In J'u.ne. 1928," 
, . ~~ 

Fleming was advised. that he was operating unlawtu.lly, ano' matte 

his application to the Commission tor a. oert1t1cate, alleging 

substantially the taets as borne out in the test1mo~. 

Respondent Smith te3t1f1e~ that he had sold tne eert1f1-

cate an~ truck to Fleming, as state~ by Fleming, and that'1t 

was :part of the aereem.ent that the consent of' the R.a.11roadCom-. 
misSion shou.ld be seoured. anCo tba t he was to undertake the tiling 

o~ the app11.cation tor transfer. He testified. that .liehaclnot 

tiled the applicat110n 'because he wanted :bo "seei! Fleming .';"ould . 
make the :pe.ylltents. n He further testified. that 1nFebl'i:ta.ry;1929~ . 

he served. wrj,tten notice of rescission ot eontract .(Exh1b1t· No.i). 
. . 

upon Flem1ng, and. therea:t:ter repossessed the truck, immediate~: 
,. 

ret'll.l'd.ng to the route and. attempting to exerc1se. all, the rights. 

gra.:a:ted: him by his certifica.te. Be remained tor only two' weeJca 
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in this a.ttem~t because, he testiti,ed, he could ,not acc;.u1r,e 

business enough to Justi!y continuance. 

It is within the judicial knowledge ot this Cocmdszion 

(~ee1sion No. 1~76) that respondent Smith he~ein obtained a 

certi1'iea.:te to conduct the service now in question upon a.' show­

ing ot public convenience s..nd necess1 ty 3. t a hearing be:f'or'e 

Examiner Austj;n at Fresno on July 8, 1925. ?rev10us to this 

time Smith had attem:pted. to _acquire trom Sebm1dt &: Em1ell a' cer-' 

tificate held by them to:, an operation from Fresno to Orange Cove 

and other :points. 1!h1s was in 1923 ... , In 1925, when he was a.d.­

vised tllat his operations were unls,wtu.l" as no application tor 

approval of transfer had ever been ma~e, he tiled his Appli cat 1 on 
No. 11,000. The COmmission, in c.etermiIl1ne; this 3.pl)licat1011, 

consid.ered. the situation in which Smith found himself as well as 

;p:o.blie necessity tor the operation, and granted a certificate, to 

him.. The ce:-titico.te o~1giIW.lly granted. to Schmidt 0; Em1c1l;was 

revoked by Decision No. 15,l68 on Case No. 2091, July 10.;':1925 •. 

In the :present instance Szti,th has un'luesti om b1y attem:p,t~ 

ed. to d.o the same thing a.nd. to place Fleming in the same erron­
eous :po3i tion in which he (Sm th) had. been :place~ years-betore~ :' 

He received Flemingts money, ap:prox1mately.$1500., and made-no 
. . . , 

. . 
ettort to obt:Un the sanction ot this Coml'l"ission which,. i'rom 

~s own experience, he well knew was necessary_ 

~he testimoJ:ly ot :~-'lem1ng a.nd. Smi tb.. agree that "trom­

AUgtlst, 1928, to Feb:t"U.ary. 1929 t Sd. th abandoned. .l'lisservice 

und.er the :purported sale alld. cond.'Ilcted no opera. ti ens. ~d..,. 

tIlrther t that fi'om March, 1929, until the date of hearing, Smith , 

ha~, made no tQrther effort to cond.uct the service • . ' 
We belie'ljre these facts ~ust,itY' the revocation ot the 

permit heretofore granted to Smith. 

The ap:plicat1on 0,17 ,Fortier & Sons was not :pressed:e:ccept 

to ~e extent i~d1cated. before, that they were re~dy, able and 



willing toestatlishservice as an extens10nof their line from 

Fresno to :aeed.ley if ap:i;llics.nt Fleming was d.enied So certil'ica. te;' 

All parties, includ.ing protestants, agreed. that the necessity of 

the caintenance of service had. already been establishe~ 1n~rev1ous 

Aee-rings OJld that furtJ:.er proof of this we.s u.tl.tlecessary. 'Atter 

he~ringthe facts, ~roteztantz, Southern ?acific Company,' Ra1lway 

~ress Agency, Inc., and. ~l1torn1e. Transit Comp~"w:1thdrew . 

their ;protests. ]'leming did, however, stipulate that he would. 

:-eceiv~ no ;packag~ of less than 50 pound..s weight tor t:-atlS'portation," ' 

ine1t.h:el" d.irection, to elim1:oa. te :protest 01" California'Trans1 t Com-' , 

?ro'ceste.nt, The .A.tcl:U.son, Topeka and. santa Fe Railway 

Company, intr~uced no testimony. By Decision No.1S,47S, this, 

Commissiontound tbat t,bis service was inadeqUAte and, in the ab- ' 

sence of any proof by ;protestant othe,rw1se, 1 t may still be regar\1-

ed as ilJ.3.d.equate. 

i1.bile the COmmission does not countenance irregnlar 

proceed1ngsot: this chara.cte:-, it finds that 8.pp11eant Flemi-ng 

has acted in good faith, bu.t ths. t due to his ignore.nce $.D.d poor 
<,. 

advice. he h2.s been e.busea.. Notwithstanding this abu.se. the reco:rd 

shows he hs.s g1 ven satisfactory service for a year and. appears able 

a.ndwil11ng to continue. :Ere should., however, obtain proper' adv1ee: 

3.S to his d.uties unc.er the law ::m.d. aclhere c.losely thereto -: .. 

We find', therefore, as So fact, based upon the foregoing 

o~in1on, tha.t public convenience and. necessity reo4uire the, service' ", 

a.~plied tor by Fleming and. s. certificate' grantiIle his requeata,c-, 

eord.1ng1ywill 'bo issued. The order will ~so provide ,tor the 
" '.,. 

c.enial of the a.p~licat10n of Fortier &",~ons and the revocation 
"",,-t" . 

of the certi~icate granted to Smith,by Decision No. 15.476. 

John Fleming is hereby-~laced. upon notice that ttopera~ 
. . " 

t1ve rigil:ts" \10 not constitute a class-of property which. sAou.ld.be 

cap1 te.lized. or used. as an element of value in determir:!:g reasC:l­

able rates. ~sid.e from their ;purely permissive as:peot. they' 
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extend to the holde: a. tu.ll or :partial monopoly of a. class of . 

bu.siness over a. :particular route. This monopoly feature' may be:· 

changed or ~estroyed at any time by thestatc. which is. not in' 

any respeot limited to the number of rights which maybe given. 

" . 

o R D E R 
\, 

JOHN ~NG having ma~e a~~lioation to the Railroad 

Commission of the sta.te of california. tor a. certificate of' 

public eonvemence and necessity tor the este.blishmeritand 

opera.tion of an automob1le tru.ck se:rviee'tor the trans:porta­

tioD.. of tre1gb.t between Fresno and Orange Cove. a; public hear­

iughAving been held, the matter having been ~uly sub~ttedan~ . '. 
now being rea~ ~or deoision, 

.~ 'The Railroad. Commssion of the State of ca.litorrda 

hereby decla.res th9.t;public convenience and necessity require 

the establisnment of.an ~utomobile freight service to~ the 

transportation of freight in paokages or weights in excess of 

t1tty {50} pounds between Fresno and, Orange Cove, OrOSi, ~tler, 

Yettem and su.lta.::IEI. ~d. all pOints intermediate.to Orange. Cove, 

Yettem and SUltana, over ~d along the following route: 

From Fresno via. main h1ghway thrOu.gh. Parlier. 'a.n'd, 
Reedley to Orange Cove, thence south to Orosi,,~1;ler and 

, Yettem, thence west from Ctltler to Sa.lta..na, re'turn- . 
ing over the same identical route; and. 

I~ IS HEREBY ORDERED that a certificate of public oon­

venience 'and neoessi t;y therefor be~ and. the same hereby 113' 

granted. to JORN :n.EMING on the following cond1 tions: 

1.- Ap~licant shall tile his written acceptance ot the 
certificate herein granted within a period of not 
to exceed. ten (10) days :from date hereOf •. 

2.- AD'. lieant ~l tile, in duplioate, within a period 
of not to exceed twenty (ZO) days t=om the date 
hereof, tariff of rates and timessched.ulea, ~ch 
tari!ts of rates and time achedu.les to be those at­
~a.ched. to the applica.tion herein, or rates and time 
sohedules satistactory to the Rallroad Commission , , 



and sball com::nence operation of said service 
within a period ot not to exceed twenty (20) 
days trom the date hereof'. 

~.- ~he r1ghts and. privileges herein au.thorized 
may ' not be discontinued, sold, leased, trans" 
terred nor assigneCl unless the written consent 
of the Railroad Commission to such d.1scontinu­
ance, sale, lease, transfer or assignment 'has 
tirst been secured. 

~.- No vehicle may be operated by applicant herein 
unless such vehicle is, owned by said apl'11c·a.nt 
or is leased by him under a contract or agree~ 
rrient. on So basis se.~cista.ctory to the Railroad 
Commission. 

C ... !. For~ier 0: Sons ho.ving made application to,extend 

'the1ra.uthorized service bet\'1een Fresno and Reedley to Orange, Cove,. 

Orosi, Co.tler and SUltana,. 

~he Ra.11l"oad. Commission 0'1: the" state ot california' hereby 

d.eclares that public necess1ty SJld conveXlience d.o not requ.1r~'su.ch 

ext ens1 on, and 

IT IS'~Y CRDERED that the application be, and the 

same hereby is denied without preJudice. 

By 1ts order iSSQe~ on the 18th day of ~e, 1929, the 

. R2.1:lroad. Commission citedlien=y Sci th to appeo.r snd- show ca.use ,it 

a::tJ::f, why 3.'rq'or all of the 'o:perative rights Jlossesse.d by him un~er,:' 

:an~lroad. CocmissionTs ,Decision No, 15476, or otherWise, "tor the " 

operation ot ~n automotive trucking service between Fresno a.n~ 

Orange. Cove an~ other ,POints, should. not be'revoked.. by this Com­

.c1ss10n. and :t1xing hearing thereon at Fresno on Augu.st .12, lC329} 

and at said time and place sa.id Henry Smith, appeal"1ng.;perso.Il8.11y 

and. by counsel, responding to said Citation, a hear1ng haVingb-een 

A&ld, ~e matter. being dUly submitted and now be1ne ready for sub­

mission,. . 

ITIS~~Y ORDERED thAt the certificate heretofore 

granted. Renry,Sm1th by: said Decision No. 15,475 on Application' 
, .. ' , . 

.... ' ., 

NCI. 11,.000, as', aforesa.id, and. o.ll righ.ts thel"eu.nd.er, oe, al'ld the, 
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same is here 'by revoked s.n~ a..n:lulled and no further 01' era t1 on . 

thereunder may be conducted. 

For all other pu.rposes th.e e!l'ective d&:te· 01' this order 

shall be twenty (20) days from the date hereof. 

~ :Dat~d at san Francis.co, california, this m day of 

~iSa:~t, 1929. 

~ommiss1oners. 

,"-
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