Decision No. 21 %/

'BEFORE 1EE RATIROAD COMMISSION OF TEE STATE OF CALIFORNIA =

In the Matter of the Application of

JOEN FLEMIXG for cextificate of pubdlic

convenience and necessity to opexate

motor freight transportation service

between Fresno, Parlier, Reedley,

Crange Cove, Oroai Cutier Yot ten,
tana and in% ermgdi&te points.

Application No. 15706

— N N N s

In tae Matter of the Application of
C. L. FORTIER & SONS to extend its
present automobile, Lreight and ex-
press line, operated from Fresno,via
Del Rey, Parlier to Reedley, %o
Orange Cove, Orosi, Cutler and Sul-
tans., and 1nuermediaue pelzts.

Application No. 15755

L N L Wony WY N

; In the hatter of axn ;nvestigation on
the Commisgsionts own motior imto tae
practices and operations of EZNRY
S TH, operating an automotive truck-
ing service betwecn Fresno and Orange
Cove and othex points.

Case No. 2714

. .

Ayneawortn for C. L. :ortier & Son~
Applicants. |

Johr Fleming, in propria perscna. o

Ernest Xlette, for H. C. Sulth, Respondent.

V. S. Johnson, for Southern Pacific Company,
Protestant in Application No. 15706 and -
Application No. 157835, arnd Inmereeted
Zaxrty iz Case No. 2714. ‘

Edward Stern, for Railway Express. Agency.*nc.,
Protestant in Application No. 15706 a2nd
Application Noe. 15755, and Interested
Party in Case XNo. 2714.

Zarl A. Bagby, for Califormia Transit Company,
Interested Party in all of said proceedings.

Ce Go Flubir, for The Atchison, Topeka snd
Sente Ie Rallway Company, Interestea Darty 1o
all of said xroceedings.

BY THE COMMISSION:
| | OPINION

Two application» providing for rreight transportation
detween “resno axd, Orange Cove and, other yoints and & procee&-s‘
ing 1nst1tuted on the part of the Commission, mherein.xenry'Smith.'

is responaenm investigating a certificate ani operationa between
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“the samé points, axre involved in this proceeding, and. by stipula-

'tion of 23Xl parties, the three matters were consolidated for hear- S

ing bei‘ore Bxexiner Williams at Fresno. ,

The application of Jokn Fleming to conduct s‘ervice‘ be-
tween Fresno, Parlier Reedley, Orange Cove, Orosi Cu.tler, Yettem
Sulta.na. and intemed.ia‘te points i3 dased upom a pu.bl:!.c necessity ‘ ‘,
for the service, and a.lso on the fact that applicant attempted.

%0 acquire, by purchase from :Ienry Smith, a certiﬁcate gra.nted

‘ by Decision No. 15,476 on Application No. 11,000, dated October

1, 1925. Subsequent to tne filing of ?leming's a.pplication
»Fortier & Sons of Reec‘;&.ey, sought pemi3°ion to extend. thelir cer-
tificated service between Fresno and Reedley to Orange Cove and
pointé appliod for by Fleming and previously served by Sm:;th;

but excluding Yettem. At the hearing applicant Fleg:ing “stijilaté -
ed that the inclusion of Parlier amd Reedley (now served by |
Fortier & Soms) in his application was a mista.ké and. a.sicéd to -
withdraw these points, leaving the operat:!.on withont intermed.i- :
ates between Fresno and Orange Cove. TUpon this stipulation, B
_pplica.nt Fortier & Soms expresced the attitude that they could
not persist in their application if & certificate be granted to -
Fleming, dut that if for any reason such a clértiﬁcate coﬁld.“x’xot‘
be granted to Fleming, Fortier & Sons desired to extena their

gervices as proposed in their application.

After the a.pplica‘cions were filel; the Commis_siozi-ordered‘

an investigation into the practiices and operations of Eeﬁry Smi th
and ordered him to show cause why the rights heretofore gre.nted.

by Decision No. 15, 476 or otherwisxe should not be revoked amd
anmlled. Respondent was present in court with his counsel azia.' "
gave his testlmomy. According to the testimony, Smith. we.s Op- :
emting the line detween nesno Crange Cove and. other more dist-
ant points, iniugust, 1928, when he undertook & sale. of The bu.si- o
- mess to John Fleming, applicant herein. A part of themva.greeme;t .- -
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.(E:hibit No. 2) provided that the transaction was %0 be. valid

only when the approval of the Railrcad Commzission was.receivqa.“ :

‘Fleming paid $l,OOO. cash under the contract éh¢7agreed‘tbﬂbay,
$150. per month therecfter uatil the total purchase'price of
$9, OOO. with 1ntereat at six per cent on aeferred paymenta was
completea. 0f the puxcnase price, $3,000, representea the valuef'
of the truck and 92, ooo. the value of the certificate rights.
"‘Cl.eming testified that the truck used by Suith was tuzg-.

¢l OVEP 30 him.and hﬁ hegmn operation late in lugust, 1928 and
conxinued e operation until February, 1929 when Smiﬁh repos-
ses...ed. 'tho tmck. Fleming also testified that du.ring t!m period o
between A'o.gust and February ne had repestedly demanded o:r Smith o
the Railrosd Commission's sanction of the tra.nsaction and tha.t\‘ |
atter threes monthly payments, as agreed, he refused to mako any
more naymentu until this poxrtion of the contract was carr1e¢ cut.
‘When Smitk repossessed the truck Ln February, 1929 Fleming 1eased .
another truck and contimned the operation, and was continuing 1t
in this manner at the time of the hearing. In June 1928
Flenming was advised that he was operating‘unlawfully, an& made
his application to the COmmiosion for o oerti*icatc, alleging
substanxially the facts es borne out in the testimony. |
Responaent Smith testified that he had sold the certifi-
cate and truck to Fleming, as stated by Fleming, and that_it_
was part of the agreement thnat the cdn"enﬁ.cf‘thé'ﬁailréa&”dbmé‘
mission should be secured and that he was o undertake the riliné'
of the application for transfer. EHe testified that he had not
riled the applzcation because he wanted o "see if Fleming‘wduld
make the peyments.” Ee further testified that in zebruary 1929
ke served written notice of rescission of contract (Exhibit No.l)“
upon Fleming, and thereafter repossessed the truck immediately
returning to the route =nd attempting To exercise all the righxa
grante¢ him.by his certificate. Be remalned for only two weeka
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in tnis axtempu because, he uestified he could not acquire

l"busine ss enougn to Jjus ity contimuance..

| It is within the judicial knowledge of this vommission
(Decigion No. 13476} that respondent szth herein obtained a
certificate to conduct the service now in quegtion'upon a show-
ing of public convenicnce and necessity at a hearing before
Examine“ 'ﬁstin at Fresno on July 8 1925.  Previous to this
time Suith had attempted to scquire from Schmidt & Emich a éer—

tificate held by them for an operation from ”reano to Orange Cove‘~

cand other points. fThis was in 1923.. In 1925, when he was ad-
vised that his operations were unlawrul as no application for |
approval of transfer had ever deen maae, ke f;led bis Application‘
Ko. 11, OOO. The Commisoion in de.ermining this apnlication,
~considered the °ituauion in which Smith found himself as well ﬁa
pablic necessity for the operation, and granted 2 certificute to‘h
him. Tae certificate originally granted to Scnmidt & Emidh was
revoked by Decision No. 15,168 oa Case Xo. 2091 July 10 1925.
In the p*esent instence Smitk has unoueutionably attempt—
ed %o 4o the same thing and to place Fleming in the same. erron-
ecus pos;tion in which he (Smita) bad been placed years before.s
Eo received rleming's noxney, approximaue;y lSOO., and made no B
ef*ort to obt_in the sanction of this Commission which from
zis owmn experieance, ke well knew was neces¢ary. ,
The Testimony of Fleming and Sm¢tn agree that *rom o
. Augast, 1928, to February, 1929, Smith abandoned his service -
under ohe purported sale and contucted no operations. And
furtner that from March, 1929, until the date of nearing,Smith
2ol made no further effort to con@uct the sexvice.
| We believe uhe°e fects 3usti£y the revocation of the
- permit heretofore granted to Smith.
' Tne application of :ortier & Sons was not presse& except

<o tne extent indicated before, th_t tney were “e_dy, able and
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willing foxeatabliSh'service as an extension of their liné fﬁom
Fresno to Reedley if applicent Fleming was ¢ehie&la certificates -
| ﬁli‘parties including protestants, agreed that the ﬁecessityoﬁ
the maintenance of service had alreadly béen establishedvin'prefiqu‘
nearings and that.furt zer proof of thls we unnecésééry.! 'Aiter" o
aring the fects, protestants, Southern °acific Company," nailway
Express Ageacy, Izc., aad Celifornte Transit Company, witadrew
their proteSUS. Fleming did, however, stipulate that e would

recelive no package;of less tnan 50 pounds welght for t ansportation x 

1neither direction, to eliminmate protest of Culirornia Transit Com—*:

p&nv _ .
Pfotestant, The Atcalson, ToPeka und Santa Fe Railway

Company, introduced no testimony. 3y Deciuion No. 15 476 this

Commission dund that tals service was inadecuate and in the ab-' |

sence of any p*oof by protestant otherwisce, 1t may still de *egara-‘

d as inadequate.
| While the Comm,ssion does not countenance irregular
proceedings of this charactexr, it finds that applicant .leming“'
pas scted in good faitk, but that due to his 1vnor nce ané p06r .
advice, he hes been sbused. Notwitnstanding this abuse, the record
' snows ze nas giver satisfactory ﬁervice for a year and appears able
and willing to contimie. Ee snould, however, obtain proper advice
as to his duties wnder the law and adherg close}y taereto,;.~
e .find.", therefore, as & fact, based upom the foregoing
opinion that pudblic convexnlence axnd necesaity'recuire the’servicéf*
applied for by Fleming and a certificate granting his request:xc-“‘ 
cordingly will be issued. The order will also p*ovide Zor. the
denial of tue application of Fortier & Sonu and the revocation
of the certificate granted to Smith by Deci°ion Ko. 15 476. -
- John Fleming is hercby placed upon notice that "opera;‘
tive rigaxs" do- oot constitute & class -of propexty whieh snould be
capitalized or used as an elemexnt of value in determini_g *ea,on-
able retes. . Aside from their purely permissive aspect they |
S.




extend to the holder s full ox partial ménopoiy of a élass of
' business over & particuler route. This.monopoly fgaturd may!bd”

changed’or destroyed at any time by the;staté, which'is.naﬁ in

any respect limited %o the mumber of rights which may be given.

ORDER

JOEN FLEMING having made application to the Railrosd
Counission of the Stete of Celifornle for o certifficate of
pablic convenience and necessity fo;,the establiéhmentfand "
operation of an automedile truck service for th¢ transporta~
tion of freight betweea Fresno and Orange Cove, a public hear-
ing having been held, the matter having been dnly submitted and
now being realy for decision, ‘

“'The Railroad Commission of the State of California |
hereby declares that public convenience and necessity réQuipe
the establishment of an automobile rreight servicévror the
tr&nsportatioh of freight in packages or weights in excess-or"
1Lty (S0} pounds between Fresno and Orange Cove, Oroai,‘Cutler,
Yettem and Sulteza sud all points intermediate to Orange'c¢ve;'
Yettem and Sultama, over and along the following route:

Trom Fresmo via main highway through Parliex and -

Reedley to Crange Cove, themce south to Orosi,Qutler and

- Yettem, thence west from Cutler to Sultana, return- '
ing over the same identical route; and

IT IS HEREBY ORDERED that a certificate of pﬁblic con~
venfence and necessity therefor be, and the same bereby fs
granted to JOEN FLEMING on the following conditions:

1.~ dpplicant shall file his writtenm Bcceptance of the
certificate hereln granted within s period of not

To exceed ten (10) days Irom date nereof.

2.~ ipplicant shall file, in duplicate, within & period

of not to exceed twenty (20) days from the date :

hereof, tariff of rates and times schedules, such

tarifls of rates and time gchedules to be those at-

Pached to the application herein, or rates and time
schedules satisfactory to the Reilrcad Commission,
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 and sball commence operation of sald service
within s period of not to exceed. twenty (20)
days from the &ate hereof.

The rights end privileges herein authorized
pey not be discontimied, sold, leased, trans-
ferred nor assigned unless the writtenr consent
of the Railroad Commission to such discontimu-
ance, sale, lease, transfer or a°signment has
first been secured.

Yo vehicle mey be operated by applicant herein

unless such vehicle is owned by sald applicant

or is leased by him under a contract or agree-

ment. on & dasis saetisfactory to the Railroad

Commission.

C. L Fortier & Soms having made opplication'to oxteﬁa
their authorized service between Fresno and Reedley to Orange Cove,
arosi Cutler and Sultana, ‘ '

The Railroad Commission of the, State of Cal*fornia hereby
declare3~that public necessity ana convenience 40 not require: suchﬂ“

extension, and o

IT IS EEREZBY CRDERED that the application e, ana the

same hereby 13 denied without prejudice. ‘
By i%s order issued on the 1Sth day of Juxe, 1929, the
Railroad Commission cited Henry Smith to appear anawshow cause;‘if'
any, why any - or all of the -operative »ights possessed by him'unaerg'
Railroad Commission's Decision No, 15476, or otherwise for the '
ogcration of on automotive trucking service between-Fresno and
Orange Cove and other points, Uhould not be revoked by this Coz-j,
' pission, and fixing hearing thereon &t Fresuo on August 12, 1999-
and at said time and plaoe said EHenry Smith appearing'personally
and by counsel responaing to sald citation a hearing having been

neld the matter being &uly submitted and now being rea&y ror sub- .
mission

IT IS EEREBY ORDERED that the certificate heretorore
granted Eenry Smith.by sai& Decision No. 15,476 on Application .
To. 11,000, as-aroreuaxd, and all rights thereunder, de, an@ ‘the .
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same is hcreby revoked o.nd. e.n:mlled and no mr«.he“ operation

thereunder may be conducted.

Foxr a.ll other purposes the effective date of this ord.er"
saall be twenty (20) days from the date hereof,

0 ;‘ Jeted at San Francisco, Califormis, this $ZZ Gay of
Fugast, 1929, ‘

/ GommissToners, .




