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Dectsicn No. 24 Qv

BEFORE TEE RAILROAD COMMISSION CF THE STATE OF CALIFORNIA -

CEO. E. CROLEY COMPANY, INC.,
a corporatiox,
: Coxplainant,
s. .
Case Ne. 2663.
SOUTHERN PACIFIC COMPANY,
a oorporation,
TESTERN PACIFIC RAILROAD COMPANTY,
a corporation,
Detendants.

C. R. Schulz, for the complainsnt.

J. £. Lyons, Morton G. Smith, and H. H. McEIlroy,
tor defendant Southernm Paciflc Company.

I. E. McCurtaw, for Poultry Producers of Central
California.

BY TEE COMMISSION: .

Complainant is & corporation engaéed. in the tuylng,
selling anéd milling of graln and grain products. B§ .ccmplo.mt
£1led March 18, 1929, it is alleged that the rates assessed
and collected bY defendants Lor the ti-énsportation of a.ppro:r;:l-,
mately 118 carloads of grain during the period extending from
Jamuary 5, 1925, 0 November 22, 1928, from wharves at Sa.n Fran-
cis'c; gerved by the State Belt Railroad to complainantts mill
at Sean Francisco serveld bY the Western Pacific Rallrosd Compeny,
xere, are, and for the future will be, inappliceble under the

tarifTs on file with this Commission, in violation of Section
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17 of the Public Ttilitles Act.
| We are ssked to require defendants to cease and de-
sist from collecting the slleged unlawful charges and to award
reparation on past shipmentis.
A public hearing was held before Examiner Geary at
San Francisco June S, 1929, and the case having been duly sab—-
mitted and bdriefs filed is now ready for am opinion and order.
Compleinant's shipments, with the exception of Live
cars, originated at interstate points, were transported by ves-
sel to the wharves at San Francisco, there transferred to rail
cars, and subsequently moved to complainant's mill at Sa.n Fran-
cis00. TFour cars origimated at intrastate points in the Sacra-
nento Vailey, an& as to these cars defendants admit that the
charges assessed were inapplicable under the tarirrs, result-
ing in & maight overcherge. One car was loaded at: tb.e Islais- |

Creek Grain Terminel axd was Included in the complaint through

arTor.

The reii movememt from the wharves to complainant's
mil)l was & switching service performed by three carriers.: The.
State Belt Railroed hauled the cars Lrom the wharves to its in-
‘w.rchanse track with the SOuthem Pacific, the Southern Pacific
tmnsported. the cars from there to its interchange track with
the Western Pacific, and the Western Pacific delivered the cars
%0 complaipant’s industry track. At the time the shipments mOV~
od there were two bases rof assescing eharges, dependent upon
whether the traffic was intrastate or interstate. '.I.'he intra-
state charge was the lower of the two and was composed of a
combination of separately ostablished switching cherges, viz.,
43.50 pex car ToT the State Delt service, $3.60 per car for the

Southern Facific wmovement, and $3.80 per car Lor the Western

paeific houl, mking & votal charge, regardless of the welight,




of $10.70 pexr car. The interstate charge of the State Belt-.Bail-‘

road and Western Pacific was the same as for Intrastate traffic
but the Southern Pacific charge for this traffic was 34 cents
per ton, minimum $7.20 per car, resulting in a materielly higher
total charge then on intrastate traffic. The interstate charge
was applied on the shipments at issue, dut complainant contends
that the traffic was in fact intrastate and it was therelore en-
t1tled to the lower chaxges. If the treffic wes intrastate, de-
fendants concede that the shipments were overcharged. Tﬁe vol-
tme Of the switching charges per se is not involved. Thus the
sole issue hefore us is the determination of the character of
the traffic. |
Complainant's grain was purchased from brokers oxr
dealers ¢.i.f. or £.0.b. the docks at San Frameisco. The bulk
thereol originated at interstate poinuts in the Pacific North-
west and moved via vessel to San Francisco. Until the vessel
arrived at the dock complainent had no concern with the lading,
as 1t was not until the vessel's arrivel, or In some instances .
shortly before its srrival, that compleinant acquired an inter-
est in the goods. At the time of purchese cowplainant did not
know definitely the ultimate destination of the grain. Some’
was subsequently resold to othex dealers at the doek eﬁnd remov; B
ed thererrom by auto truck, while other parcels were reshipped
to verious points in the state, including complainant's mill
at San Freneisco. The actual handling of the grain at the
wharves was accompiiched by stevedoring firms or dy the steam-
ship companies ;e.cting gs camplainent's egents. The wharves
were tb.xis used by complainant as & df.s‘tributing point for the
disposal of tke grain. This was made possidle by the use of
the storage privileges allowed bY the State Bogrd of Earbor
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COmissioms. consisting of five days' free time on the docks
and additiomel time thereaftor at a charge of 25 cents per tom
for the ned:t succeeding pericd of S5 days and 50 cenis per fon
ror each S-day perioi thereafter. Complalnant has pnrchas;d and
shipped grein iz substantielly this manner for the past 10 yeaxs
and the record clearly shows that it was not dome to obtain the
lower Intrastate charge.

There were no joint rates between the water and rail
lix'iés, por were there any 4iversion, reconsigning or mﬂ.ling
in tramsit privileges accorded the shipmenis. The grain‘ w&s
traxsported on & separate bill of lading from the poinis of: ord-
gin to the wharves st San Francisco anmd where & rail hatl fol-
lored‘, wnder a separate vill of lading from the wharves 1o the

rail destination. :
The Toregoing facts are somewhat axalogous 1o those
considerel by the United States Suprome Couxrt in Atlantlc Coast

T4ne Railroad vs. Standard 01l Co., 278 U.S. 257. The court =

there had for determination the question of whether shipments
of petroleum products transported from storage tanks gt Tamps,
Port Texmpa or Jacksonville, Fle., to bulk stations in Florids

after having deen received at the points of storage from imter-
state Zestinations, were Intrastate or interstate comerce. The

court in holding tiat they fell within the former designat ion

said:

»The question whether commerce is interstate or intra-
state must de determined by the essential character of the
comxerce, anl not LY mexe 311ling or forms of contract, &al-
though tazt mey ve one of & group of circumstances tending
to sphow suck character." * * * \

wrne importent controlling fsct In the present contro—
vorsy, and what cheracterizes the nature of the ccomuerce o
volved, is that the plaintiff's whole plan is to arrange de-
T1i{veries of all of Lits oil purchases on the seaboard of
Tlorida so that they may all be there stored for convenient
disteidution in the state to the 123 dulk stations and to




“fuel olil plants in verying quantities according to the
Cemand of the plaintiff's customers, and thence de dis—
triduted to sudordinatc. centers and delivery stations, and
this plan is deing carried out daily. * * * The seaboard
storage stations are the natural places for a change from
interstate and forelgn transportation to that which is Iip-
trastate and there is nothing in the history of the whole
trenssetion walich makes them otherwise, either in intent
or in fact. There is nothing to indicate that the destin-
ation of the oil is axrraxged for or fixed In the minds of
the sellers bdeyord the primaxry sesboard storages of the
plaintif? compeny at Tampa, Port Tampa, Jacksonville, or
the St.Johns »iver Zerminsl, ¥ ¥ * w .'

"

The court I;Lkewise held to the'same effect in Seadoard

Air Line vs. Lee, 14 Fed. (28) 4339, aff. 276 U.S. 5¢1l. Tkis pro-
ceading :t.:mrol-;-od the ohara.dter of ahipments of nitrate of s0dx

ex vessel from Chile and &istriduted from wharves st Wilmington,

W.C., %o various points in North Carolina. Reshipment ITom ths‘

point of storzge was held to be intrastate commerce. In stating
the facts the court said:

myitrate is shipped in bags or in dulk, and in some
instances pertly in doth. When the vessel arrives at Wil-
mington, the cargo is &ischarged by a stevedore, =t the
expense of the vessel, upon the docks of the Wilmington
Compress Company, with whon the importer has also a con-
imeing agreement to use its docks ror this purpose. Where
the charter party so requires, the cargo Iis alse weighed
et the vessel's expense. After its discharge Lrom the
vessel, it is delivered to the Importer upon the dock. * *

wrilmington, on the facts of this record, is the L=
porter's &istriduting point, at which the cargo is restor-

ed to his possession, baving come definitely to rest, In
accordance with his origl and continuing intentiom. * *

™o create = distriduting point, tie ome essential
oot is distridbutior. Waether 1t be nade froxm premises
owned, lessed, or merely used oI this purpose, under a
continuing agreemsnt, is uximportent. In the instant
case, * * * the important considerations are that, at Wil-
mington, there 1s an interruption of the movemenl, new
di1iing, o breakage of tre dulk, and & resumption of poss~—
ession by the owner, not for some DPUIPOSES purely incidente
sl to the tramsportatiom, * * * put for the rezl bona fide
purpose of the Imporier, 1n order to ecpadle him 1o bresk
the bulk azd sell the commodity, oOT to deliver it pursu-
ant to contrects heretofore made. ™ * xm \

Defendasnts attenpt to d.isi:inguish these cases from
the case at bar upon the theory that while there may have been
& chenge in the ownership of the goods at the docks there was




no delivery made by the steamship company to the initial con-
sigose, oF to @ party im privity with it at the original billed
destination; that the contract of carriasge entered into at the
originel point of origin pleced upon the water carrier not only
the duty to carry but also to deliver and until the shipment was
d(slivgred; at the ultimate point of destination at complaimtﬁ:
mill or elsewhere, the continuily or. the shipment was unbroket
and the shipments retained their original interstate charactexis-
tics. In support of this contention defendants rely upon th; ‘1sn-
guage of the couxrt in Gulf C.& S.¥,R.CO. ¥s. Texas, 204 U.S. 402,

wherein it was said:

Tt 1s undoudbtedly true that the character of a ship-—
ment, whether local or interstate, 1s not changed ¥y &
transfer of title during tramsportation. * * *

mhe control over goods in process of transportation,
which mey be repeatedly changed dy sales, is one thing;
the transportation is another thing, and follows the con-
tract of suipment, until that is changed by the agreexent
of owner and cerrier.”

Tt is further argued By counsel on briel that there could
he no delivery made by the steamship company at the wharves in San
Francisco as the wharves are owned and operated by the State Board
of Hexrdor COmmissior:wrs as facilities of tramsportatiosn u:pon which -
complainant hed no private right to transact its busipness.

These contentions however £ind no Support in the recoxd.
Conmlaimnt!‘x method of transacting its business, wilch has been
rollowed Tor many yeurs, resulted in a definite bresk in the con=-
timuity of the shipments at the wharwas.. The sale of the g'ooa's _
to ccamplainant at the docks was more then a2 mere transsction be—
tweer the buyer and seller, Tor 1t also ended the water t&:anspe:c—
tation and relieved the steamship compeny of any odligation to
ertect o delivery at & point bayond. The only comcern th.e_ steam-
ship line had with the shipments after they came to rest upon
the dock was %o effect delivery, and although very often a reil

transportation service followed immedistely afber the water haul
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this has deen held to b without controliing force in detemi‘h-.
ing the essential cheracter of the shipments. (Gulf C.& S.F.R.Co.

vs. Texss, supra. C.M.& St.P.Ryv.Co. vs. Iowa, 233 U.S8. 354&. Qhio-

Ratlroad Commission vs. Worthington, 225 U,S. 1l0l.) C‘omphimt's

whole plan was to use the dosks as a distriduting iaoint and this
1% was emsbled to do, as we have already stated, by availing it-
self of the rive days' free storage time on the docks and for ax
inderinite period thereafter upon the payment of & nominal charge.

The fects of record surrounding the shipments é.t ism§
lead us “o the conclusion, and we so find, that there was & Yefin-
ite dresk in their continuity at the wharves gt San Framecisco and
that the subsequent rail movement to complaizant's mill was intra-
stxte traffic. We also are of the opinion and so find that axLy
charges assessed on complainent's shipments in excess of $10.7C
pexr car iru-e inapplicable under the tariffs and iwe collected in
violation of Sectiox 17 of the Public Utilities Act.

-Con:piaimt asks us to require defendants to refund the
overch#rges.‘ With the exception of approximately 45 cars the -
cause of action on all of the shipments here involved accrued more
than two yeers prior to the riling of the ccmplaint. Our powexr to
swexd reparation is derived solely from Section 71 of the Public
Ttilities Lct and cen only be exercised wien a utility has charé—
ed an unreasonsble, excessive or discriminatory amount and the
complaint is filed within “wo yeaxs after the céxuse of actiox .a;'c- |

crues. (Colden State M{lk Products CO. ¥s. Southern Sierrass Power

Compeny, 33 C.R.C. 83, 86.) The term raxcessive™ used in Section
71 has deen construed to mean a rate in excess of the teriff. (S,F.

artichoke issa. vs. Ocean Shore R.Co., 8 C.R.C. SIS. ¥i1ls S.V.0.

& C. Fruit Co. vs. Soutkern Pacific Co., 9 C.R.C. 80.) Our order

therefore will require defendents to cease and gesist from colleot-

Sag +us WlanTud G18Tges ABd 0 TeNUN D6 OVEICREIGES 0D thoe
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shipments here involved on whickh the cause or a.ction accrnea with—
ir two years prior to the Liling of the complaint.

The amount of reparation duc caunot be determined on _
shis record. Complainaut will submit statement of shipments to
defendants for check. Should 1t not be possible to reach an agree- |
ment és to the amount of reparation the matter may be mfemd to
the Commission for further attention and the eniry of & supplo? ‘
mental order should such be necessary.

RDER . -
PR ‘l,"" . . e "f' L
This case being at :I.s:mé n"p&'m 'céméia.iz& and a’nswor on
file, full investigstion ol the ma.tters and things Involve& h.u'- '
ing been had, aad basing this o::der on the 'rindings of ract con-
teiped in the preceding opinion, i , / |
IT IS EERERY ORDEREL that defendants, Southern Pacific
Company and Western Pacific Railroad Company according as they
‘participate In the transportatioxn, be and they are hareby a;u-ect-
ed to cesse cnd desist and thereafter % abstain from applying
dezanding and collecting for the transportation or complaina:nt'
shipments of grain Jescrided 4n the opimion wkich precedes th:.s

order, any charge grester or less OT gifferent then that contain-

o2 in the tariffs on file with this Commission and app]_.icable on

1rtrastate traflfic.

IT Is HEREBY FURTHER ORDEBED ..ha.t de:tenda.nts, Sou.thern o
Pac ﬁ'i' Compeny and Western Pacific Reilroad Company, acoordins
&s they participated in the tran portation, be eand they are he:to-
by authorized and girected to refund to complaimt, George . |
Croley Company, Incorbomted, all charges collected tor the trans—
portation of the shipments of grain involved In this proceeding
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11 exeess of those conteined in the teriffs on file with this

Commisslon snd appliceble on imtrastste traffic, provided that
this repaeration awxrd shall 2pply only to shipments of grain on

which the cause of sction accxued within two years prior to tke

filing o:t the complaint.
Dated a.t Sa.n Francisco, Californisa, this z day

, 1929,
@C\JLM,,' S
U /“\7 
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Commi ;(.Ioners. ~




