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ZEFORE THE RATIROAD COMMISSION OF THE STATE OF CALIFORNIA.

PIONZER EXPRESS COMPANY, a
corporation,

Complainants,

VS. Ccase No. 2508. .
THOMAS XELLER, IZ. B. FURCHASING
AGENCY, THEOMAS XELLER, doing
business under the fiectitious naine
of KELLER BROS. and doing bdusiness
under the fictitious neame of X. 3.
PURCEASING AGENCY,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ON ORDER TO SHOW CAUSE WHY DEFINDANT
THOMAS KELLER SHOULD NOT BE FUNISHED
FOR_CONTEMPT.

Eerry A. Encell, fox Thomes Keller, respondent.
Walter H. Robinson, for Pioneer Express Company.

W. S. Johnson, for Southern Pacific Compeny,
interested party.

CARR, COMMISSIONER:

OPINTION, FINDINGS AND JUDGMENT

On Februery 23, 1928 a verified complaint was filed
before the Reilroad Commission by Pioneer EXpress Company,& cor-=
poration, ageinst Thomes Keller and others, alleging that they
were operating &s a common carrier of freight by autc truck be-
tween Sem Jose and Sen Francisco without a certificate of public

convenience and necessity, in violation of the provisions of the




Anto Stage and Truck Transporitation Act.  Thereafter hearings
woere had in the oase thus initiated, which was entitled and
numbered a&s above, and on Ostober 18, 1928 the Commission duly
made its decision and order No. 20349, in whioh it was found as
a fact that "Thomas Keller and X. B. Purchasing and Delivery
Service, owned by Mrs. G. M. Adems and operated urder the qbove
Tictitious nams and style, are operating motor trucks used in
the business of transportation of property, as a8 ecommon ocarrier,
for compensation, over the public highways of this State be-
tween fixed termini and over a regular route, without first
having obtained from this Commission & sertificate declaring
that public convenience and necessiiy requires suoh operation,
~in violation of the Auto Stege and Truck Transportation Aot."™
Based upen the findings made, it was ordered that the sald

. Thomas Xa»ller and K. B. Purchasing and Delivery Service m"cease

and dosi;a;t from opér&tions between San Framcisco end Sa.n‘- Jose,

and intermediate points, or vice versa, ‘as above deso:tibe&,
unless and until & certificate of public convenience and
necessity shall have been obtained from this Commisslon.”
Said decision end order is pablished im the Railroad Commission
Advance Sheets (32 C.R.C. 314).

Petition for rehearing of this decision and order No.
20349 was, on October 26, 1928, filed l?y Thomas Xeller. There-
after and on the 13th day of November, 1928, séid petition for
rehearing was denied. The defendant Thomas Keller had sotual
notice of said order end said denial of his appiication for re-
heering at the time they were made. No application was made
%o the Supreme Court for & review of this order, and the order

becane final upon the denial of the application for rehearing.




It has not been revoked and is still in full force and effect.
| On May &1, 1929 there was filed with the Railroad
Commission in the ebove entitled matter an affidevit of

H. M. Hays, in which it was alleged that Thomas Keller was
continuing to operate as a common carrier over the pablic

highways between Sanm Francisco and San Jose, and intermediate

points, and vioce ve:::sd, for oompens&tiob., in violation of

said "oease and desist™ order of the Commission and in con-
tempt‘or the c:ommissioxl, and in whioch there was asked an
order requiring sald Thomas Keller to appeexr and show cause
why he should not be punished for contempt of the Reilroad
Commission.

Thereafter, and on August 2, 1929, the Commission
duly made and issued its order to show ceuse diraoting the
said Thomes Keller to eppear before Commissioner Carr on
September 3, 1929, i the Court Room of the commission at
San Frencisco, to show cause WAy he should not be punished for
oon‘cdmpt, which said order anq. & oopy of the s_aid arrid.p.vit
were duly served on sald Keller prior to the return date. On
the return day the sail Ké;ler appeered, by attorney, and Te- |
quested a continuance to September 18, 1923, which continuance
was granted.

On September 17, L1929 the defendant Thomas Kellexr
dnly filed his amswer to the order to show cause, end on
September 18, 1929, at the time and place to which said hear-
ing was adjourned, & full and complete hearing was had upon
said afridavit, order to show cause and enswer, at which
verious witnesses testified and at whick Thomes Keller testi-

1ed on his own behalf.




The defendant Keller at said hearing frankly ad-
zitted there had been no change in the nature of his opera-
tions following the "cease and desist™ order, with the single
exception that as to " ocne of his mioﬁs ocustomers the basis
of compensation was changed from & charge per pound for goods
transported to a flat monthly sum caloulated to yield approx-
imately the same return. IHe has not applied for or secured a
certificate of public convenience and necessity. The only
defense to the oitation was &« remewal of the claim made in
the case which resulted in the "cease and desist" order that
his operations were not those of & common oarriei;. The
"cease and desist" order became final upon the denial of the
&pplioation for a'rehearing, no review having been sought or
had, and there is nothing in the evidence or in the contentions
advenced to lead to & reversal of that order, assuming such &

course to be proper hers.

There is no escape from the conclusion that Keller

hes entirely disregerded and flaunted the "cease and desist®
order ¢f the Comission ir that he has continued to operate a8
& comron. carrier by auto truck, for compensation, over a
regulear route and between fixed termini, without a certificate
of public convenience and necessity therefor. This is a
contempt which cennot be ignored if crders of the Commission

are to commend respect.

JUDGMENT

An order to show cause having been duly made and
issued by the Railroed Commission ir this action on the Znd
day of tngust, 1929, wherein Thomas Xeller was direscted to

o




appear and show oemse before the Railroad Commission why ne
should not be punished for contempt for his disobedience to p
the order of the said Commission made in its decision No. 20349,
and the said Thomas Keller having appeared by person and by
counsel and baving beer given full opportunity to answer said
order and to purge himself of his alleged conte«mpt; based upon
the foregoing findlngs, ‘

IT IS HEREBY ORDERED AND ADJUDGED that the said
Thomes Keller has been guilty of ocontempt of the Rallroad Com-
mission of the State of California in disobeying its order made
on the 18th day of October, 1928, in its decision No. 20349, by
Iailing and refusing to desist from operating &s & common carrier
of property for compensation by mmto truck between San Francisco
and Sen Tose emd intermediate points, and

IT IS EEREBY FURTHER ORDERED, ADJUDGED AND DECHEED for
said conteznpt of the Railroad comxixission as aforesaid the seid
Thomes Keller be punished by a fine of Five Hundred ($500.00)
Dollers, to be paid to the Seeretary of the Railrosd Commission
of the State of Celifornisa within ten (10) days from the date
hereof, and in default of the payment therecf that he be com=
nitted to the County Jail of the County of Santa Clarsa, State
of California, until such fine be pald or satisfied in the
proportion of one day’s imprisomment for each Five Dollexrs

($5.00) of said fine thet shall so remein unpaid.

IT IS HEREBY FURTEER ORDERED that the Seoretery of

' the Reilroad Commission, if such fine is not paid within the
time above specified, prepars approp:ridte order of arrest and
commitment in the mame of the Railroed Commission of the State
of California directed to the Sheriff of the County of Santa
Clars, to which shall be atteched and made a paxrt thereof a
certified copy of this opinion, findings and Judgnent.
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The foregoing opinion, findings and judgment are
nereby spproved and ordered filed as the opinion, £indings
and judgment of the Railroad Commission of the State of

California. |
Dated at San Frenciseo, California, this ZZ-)/

day of Ag/,é’?‘w//zﬁ, 1929.
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