Decision No. 21816

BEFORE TEE RAILROAD CQMMISSION OF THE STATE OF CALIFORNIA

~000=-

In the Matter of the Investigation )

upen the Commission's own motion into

the rates, charges, c¢lassifications, )

mules, regulations, operations, ‘
practices and contracts, or any of thex, ) Case No. 2718
of JOSEFE K. EAWKINS, operating between

Los Angeles and San Bernardino and )

other points. )

Frank M. Smith and Richard T. Eddy,
for Respondent.

BY THZ COMMISSION:
OPINIOX

By its order of June 26, 1929, this Commission in-
stituted an inquiry into the rates, charges, classifications,
rules, regulations, operations, practices and contracts, or any
of them, of Joseph K. Hawkins, operating as a common carrier
truck line between Los Angeles and San Bernardino and othexr
points in the State of California. Citation therein was served
upor respondent Hawkins, who appeared personelly exd by counsel
at the hearing before Examiner Williems on July 9, 1929, af
Los Angeles and at continuaences thereof. .

The record nereir presents three matters of irregularity,

which we bellieve deserve serious consideration. The first is

the fallure of respondent to pay taxesz due the State of Calif-

ornia on his operation for the year 1928. The second is the
manney in which respondent conducted his business subsequent

to thé seizure of his equipment by the state authorities or

repossessiéh by the legal owners. The third is certain




rates charged the members of the Californie Milk Producers As-
sociation by respondent. For comvenience, these matters will
be taken up in the order named.

Respondent operates & speciel service hetween Pomona,
Onterio, Chino and Los Angekzs,.t:anSporting milk and deiry
products end serving incidentally EL Monte and Pasadena, &e-
livering milk to creameries at those places. The district in
which he operates is intensively devcted to dairying and he
transpoarts approximetely 2100 ten-gallon cans of milk and creem
ceily. On this service scores of dairymen depend for trans-
poxtation of their daily producis to the markets of Los Angeles,
Pasadena and El Monte. Two trips, mornirng and evenihg, are
rede deily with the volume of traffic about evenly divided.
Respondent is permitted to Perform back=-heuvl service in the
matter of specified deiry supplies, but this volume, according
to his testimony, is meegexr. In the conduct of this dbusiness
respondent requires eleven trucks and three trailers.

The record shows that in July 1928, respondent.owed
the State of California $18,893.53'taxes on his gross receipts
for 1926-7-8. Of this amount, $6,323.37 was for yeers previous
to 1928, walch respondent disputéd on legal grounds, and as
to which actions to collect are pending in Sacramento County.
The 1928 tax (camputed on the 1927 gross revemue) amounted to
$12,570.00. Tren respondent herein failed to pay this tax
fhe state, through the Controllerts Office, exercised its lien
on the eguipment of respondent, sold the sare and realized
$2,975.00. Much of the equipment or'respondenf had been re-
possessed previously by 1ts legal owners. This seizure occurred
in July 1928, axd left respondent witkrout eguipment to trans-
porf sbipments offered. Accorﬁing to his testimohy, whioh was




not dismted, he met this emergency by hirtng trucks and con-
ducting his service according to schedule.

In 1929, when the State Board of Equalization found
that respondent hed (in June) but one trﬁck and two trailers
registered in his own name, though operating nine other trmacks
under "lease™ Irom drivers, the Railroad Commission was asked
€0 nmeke an iﬁveatigation of respondent’'s methods and practices
to determine whether such methods and practices were designed to
avold the tax payments on his gross receipks. The facts here-
indefore related were testliflied to dy C. E. Cooper, Deputy
State Controller. He also testified (July 9, 192%) that re-
spondent had not paid his 1929 texes, amounting to'$7,304.12.
Subsecuently (August 10}, respondent testified that the full

amouvnt had been vaid by-him.on July . This wes later confirmed

by Mr. Cooper.

It eppears, therefore, that of $26,097.61 taxes duly
assessed éeainst respondent and unpald, the state has received
payman@ of only $10,179.00, leaving a balemce unpaid (inciuding
$6,323.37 1n 1itigation) of 415,918.61. Respondemt testiffed

. that low rates, due to competition prevented his earning enough
to pay taxes. The explansation does not do credit to reapondent,
&s his present certificate, granted in 1925, amd rates of his
own selection fixed therein, are unchanged by his tariff £ilings
with this Commission (C.%.C. Ne. 11, Dec. 10, 1928)

After several weeks of conducting business through
hired equipment, respondent herein, on August 18, 1928, entered
into an arrengement with L. C. Krandell for the furmishing of
ten trucks to be used by respondent in his tusiness. By ihis
arrangement, Xrendall beceme the partner of eack of nine drivers
of respondent, and new trucks were supplied by the Euclid Finance
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Compeny of Pomona, their legel owrer. The arrangment further
rovided that each truck was to receive $iS a trip, which
1ncludedlpickrup around Pomona, deliveries to Los Angeles and
return. This method sudsequently was modified, the payment

of fifteen conts por can bveing substituted for the fixed amount.
Therealter each truck was credited with its earnmings on the
basis of fifteen cents for cachr can hemled and out of this
amount was paild operating and meintexance expenses of the trmuck
and the contract payments on account of the purchase of the
truck. The excess, if any, was divided ecudlly between Xrariall
and his driver partier. Mr. HEawkins received the difference he-
tween the fifteen cents per cam allomwed the truck, and the rate
collected for the transportation of the can. No leases oxr
written agreements were executed or entered into upon this
besis. TUpon this basis the operafions continued until Fedbruary
1929, wken Jawkins broke the arrangement with Krandall, became
the guarantor on the purchase contracts with the Finence Compaxy
and took over four of the tmucks, the remaining five being
operated in a similer maxnner as before with Hawkins as & partoer
of each.

This complieated arrengement continved until May 1929,

when the Lfive drivers executed leases to respondent, dated

February 1st, which were filed with the Reilroad Commissl on.

These are the only leases over filed by respondent.

At the time of the heoarings Bawkins olaimed possession
of four trucks, and thet the remeinder were the "peartnersrip-
leesed™ trucks alluded to, and ome or two additionsl leased
trucks in walch Hawidns claimed mo interest. It was di sclosed
at the hearings, however, and admitted by respondent, that there
had beenm no ckange in the registration of any of the trucks,
and that neifher he nox his partner drivers were legal owners

o2 any of the egquipment.




-

Ir this manner respondent met the loss of his former
equipment‘and continued his operations as 2 public cerrier
without interrupiing his service. During all the hearings no
complaint was received from axy shipper or comsignee thatl the
service had not been satisfactory. However, investigation of
his books and accounts pexrteining to this transaction satisfies
us that resﬁondent's actlons werdé not in conformance with the
Commission's rules and general orders. Respondent urged, how~
ever, that he was in o desperate situation and that his main
effont was to maintain the service without & breakdown.

45 to the third meatter, involving the discrc;pancy in
retes charged for shipments to mexabers of the Califommia Milk
Producers Association, Da#ribit No. 8 introduced by the Commission

discloses that between September 928, and Aprfl 1929, there was

collected from the California Milk Producers Associztion, shxip-
pers, $1,566.00 less than, Spperently, should have been collected
2% the rates estadblished between Pomona and Los Angeles.
Respondent explained this discrepancy as due to the refusal of
Thomes E. Brice, Secretary of the Celifarnie M1k Producers
Association, to authorize any greater Payament for the milk trans-
ported. Respondent‘ Turther stated that he had disputed this
rate with Brice but was informed that Brice could get another
person to heul the mille for the CTifteen cent rate ani that Tro-
spondent would have to take that rate or abandon the business

to amother. EHawkins testified that as Brice controlled twenty-
two per cent of his business he felt Tforced to accept the rate
rather then permanextly iose the business. He further testified
that he had made an investigation smong shippers and fund that
the shippers had beex charged the full tariff rate by the As-
sociation, and that the difference between the legal rate and
the fifteen cent rate had imured to the benefit of the Assocciation.
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During ell this discussion of the rate respondent did not
make kmown the fact that the movement of the milk was not
from Pomone ¥o Los Angeles but from Pomona to San Bernardino,
a conslderably less distance. The fact that the delivery of
this milk was at San Bernardino was disclosed by the testimony
of Mxr. Brice, who stated that the milk so transported had been
allocated for delivery at Los Axgeles Creameries, but thet
it had been necessary to re-allocete these salpments to San
Sernerdino creameries. EKEence, he contended that there should
be & reduction in the rates as the market in Sen Bernardine
did not pay as kigh & price for the some éuality of milk as
was received at Los Angeles. Therefore, Mr. Brice testified
he had charged the Los Angeles rate for %the shipnents to San
Bernar@ino axd had paid Eawkins & lesser rate in order that
The difference might, in a measure, equalize for the Associaxion
the low price at which this milk had to be sold at Sen Bermarafno.
¥r. Brice further testified that he did not know of any public
cerrier who was authorized to transport milk %o San Berzardino
from this region and that he did not know that respondent pos-
sessed no certificate from this Commission for such transporta-
tion service. In all shipments by members of California Milk
Prdducers Assoclatlion the milk is transported by the carrier to
the creamery, which peys the Association for it, and the lattexr
then redistributes this sum between the carrier and the pro-
ducer, so that the carrier deals only with the Association
office.

It appears from the record that the cuestion of dis-
criminetion in raetes is not resl and that respondent instead of

rebating ox refunding or accepting less than the tariff rate be-

tween Pomone ard Los Angeles, operated without authority be-
tween Pomone and San Bernardino. It cannot be found, thererorg,

that respondent violated the law in charging & greater or less
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or different amount for transportation between Pomona and

Los Angeles thean was fixed by law, but it can be found that
froxn September 1928, to April 1929, he conducted between fixed
termini and over a regular route, for compensation, a trans-
vortation service between Pomone and San Bernardino without

a certificate théraror.

Upon the presentation of the facts respondent was
asked why ke never brought any of the matters related to the
ettention of the Railroad Commission, particularly the dif-
ficulties with Mr. Brice, and the respondent's reply was:

"I considered Mr. Brice had more control over 1t than the
Celifornia Retlroad Commission.™
This attitude of responéent seems to be reflected in

many of the matters presented at this investigation, end presents
e

kim in & rather contumelious position deserving of the most
severe reproof under the circumstances.

Respondert urged several reasons in palliation of his
fallure to meet state taxes. One reason advanced is that he
had disputed the amount assessed ageinst him, intended to liti-
gate 1t but did not do s0, and that the business he conducted
was not profitable enough t0 meet the tax bvill. EHence, he had
no other option but to let his equipment gr. Respondent further
testified that he had palid the taxes for 1929 in full, amount~
ing to $7,204.18 and that there were no further accruals o
taxes durtng this year. The rates at whidr respondent operates
include provision for the payment of texes. Respondent
should in the conduct of his business set aside a reserve
out of the income of those rates to meet such charges. While
the list of vehicles seized by the State or reﬁossesseé by the
legal owners was not presented at the heering, it wes con-

ceded by respondent that the equipment was old. By his irreglar




manoeuvering with Xrandall and others respondexnt came into
posasession of entirely new egquipment. The State of California,
however, did not get the tax money due it for 1928, receiving
only $2,975.00 through the seale of old equipmenmt, while the

tax amounted to $12,570.16.

This préoeedins discloses & public servant enjoying
certification from this Commission for the conduct of a large
transportation business who admittedly recognized, not omly
by his acts, but by his admissions, an authority in individuals
patronizing his service, superfior to that of the regulztory
body. Such an attitude cen in no wise be condoned.

Nor will the Commission be a party to or sanction any
violations of 1ts genersl orders relating to the ownership and
leasing of automotive equipment. Ceneral Order No. 67, approved
in 1923, provides in part that all transportation companies
skall either own their equipment (proprietery control being
deemed ownership) or lease such eQuipmcnt foar a specified eamount
on & trip or term basis. Leasing of equipment stall not in-
clude the servics of a driver or operator. Exployment of
drivers oxr operators shall be made on the basis of a contract by
waich the driver or operator shall bear the relation of an em-
ployse to the transportation compeny. The practice of leasing
equipment or employing drivers on the basis of compensation oz
& percentage dasis end dependent on gross receipts per trip or
for emy perlod of time is specifically prohidited. True copies
of such leases must be filed with the Commission. It does
without saying that operstors are expected to abide dy the
terms of said leases.

On October 16, 1929, the Commission issued its oxder
suspending certificates granted to respondent by the following
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‘decisions, Decision 9213 in Application 69535; Deciston 9770
in Application 7259; Decision 11022 in Application S125;
Decision 15775 in Application 11240, Decision 18526 in Applice=
tion 13431; Decision 18906 in Application 14068; <together
with 1ts order to show ceuse way the operative rights authorized
by said decisions should not bYe revoked and annulled, and seaid
Joseph K. Hawidns ordered to cease and desist‘all common car-
rier operations thereunde:.
At the first hearfng on the order to show cause on
Qotober 22nd, respondent raised certain procedural objections
and reguested an extension of time within which to mswer.
This request was granied, and 2 further hearing held on November
9, 1929, At the fimnal heering respondent testified that the
State of Celifornie had brought srit for the 1926-1927 taxes
and that the 1929 taxes had been paid. He also testified
that operations were mow being cepducted in accordance with
the terms of the five leases on file with the Commission, al-
though he was still operating three jeces of ‘equipment not
registered in his nams, and as t¢ whick no léhses were on file.
" The Commission 1s of the opinion and it is hereby
found as & fact that respondent has failed to comply with the
terms of the several decisions authorizing common carrier opera-~
tion; +that respondent has unlewfully rendered common carrier
service between Pomona and San Bernardino; +that respondent
hes feiled to comply with the provisions of General Order Noe.
67; that respondent has failed to abide by the terms of suck
leases as have been filed with the Commission under the terms
of seid General Oxder; that respondent has failed to pay

certain taxes due the State of Cellifornie, and that good cause

eppears for the revocation 'of the certificates heretofors
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granted responient.




O0RDER
The Commission having instituted an investigation
on its own motion into the operations, etec., of Joseph K.
Zawkins, hearings having been held on seid investigation,
the Commission having issued its order suspending certificates
and orxdered respondent to show cause WAy any and all operative

rights should not be revoked and ennulled, hearfngs having
been held on sald order 0. show Cause, and the matter now

being undsr sudbmission,

IT IS HERERY ORDERED that the certificeates heretofore
granted sald Josepa XK. Eawkins by Decisions Nos. 9213, 8770,
11022, 15775, 18528 end 18906 be and the same are hereby re-

vo'ked end annulled, and said Joseph XK. Hawicins ordered to
cease and desist ell common cerrier operations thereunder
within thixty (30) days from the date hereof.

IT Is HEREBY FTRTEER ORDERED that that portion of our
order suspending certificetes snd order to show cause, whick,
as amexndéd, suspends said certificates from and after the 25th
dey of November, 1929, .De and same is hereby sot asid:e, and

IT IS EEREBY FURTHER ORDERED that the Seoretary of
thls Coxmission serve or cause a certified copy of this opinion
end order to be served upon said Joseph K. Hawkins.

For all other purposes the effective date of this
opinion and order shall de twenty (20) days from the date hereof.

Dated at San Francisco, Califormia, this RSU3ay of

November, 1929.
b,
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