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Decision No Zifﬂ.‘)\)

BTFORT TEE RATLROAD COMIZISSION OF THE STATE OF CALIFORNIA.

CITY OF VERNON, CALIFORNIL, )
ASSOCIATED MEAT COMPANY, )
BALDRIDGE .PACKING COMPANY, )
CALIFORNTIA COTTON OIL COMPANY, )
COAST PACKING COMPANY, DIS- )
TRIBUTORS PSCKING COMPANY, )
GLOBE GRAIN AND MILLING COMPANY, )
GLOBE PACKING COMPANY, L. )
KAUSFIAN COMPANY, LUER PACKING )
COMPANY, LOS ANGELES CASING COMPANY, )
10S LNGELES PACKING COMPANY, )
VERCHANTS PACKING CONPANY, )
NATTONAL PACKING COMPANY, NEWMARKET )
COMPANY, PACIFIC COTTONSEED PRODUCTS )
CORPORATION, FEERLESS PACKING COM- )
PANY, STANDARD PACKING COMPANY, )
TUNION PACKING COMPANY, UNITED DRES- )
SED BEEF COMBANY, WOODWARD BENNZTT )
PACKING COMPANY, g
)

)

)

)

)

)

o)

Case No. 2743.

Complainants,
T3
SOUTEERN CALIFORNIA GAS COMPANY,
Defendant.

7. 4. Jones and H. M. &vey, for Complainents
end Intervenors Vernon Potteries end
Poxon China Company.

7. T. Roynolds and L. T. Rice, for Defendant.

=. J. Formen, for Glote Grain snd m:.ling
Company, Complainant.

CARR, Commissioner:

Complainants in this proceeding allege (1} that the
retes demanded and collected dY defendant foxT naturé.l ges supplied
during & period extending Irom Janusry 1927 to Mey 1929, inclusive,

were in excess of those stated in defendentts schedules lawfully
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on file with the Commission; (2) that the prectice of defendent in
according priority of service in times of ges shortege to industriel
consumers of the same class paying the highest rate, is unjust, un~
reasonable end diseriminstory; (3) thet the rates, cherges, and
minimu requirements for the furanishing of natural gas &re unjust,
unreasonsble, excessive and distriminatory; and (4) that the
alleged fajilure and refusel of defendant %o keep opén to public
inspection its schedule of rates, charges, rules and regulations
is unjust and unreasonsble; all of which It is claimed crezte
violetions of Sectioms 13, 14(b)}, 17(b)}, and 12 of the Public
UtLlisies Act. '

The Vernon Potteries and Poxon China Compeny intervened

on behalf of complainsats. Complaipents and interveners will here-
after be collectively referred to &s complainents.

4 public hearing was held before Commissioner Carr at Los
Angeles on October L, 1929 and the case wes submitted on briers.'

it the outset of the hearing counsel fLor complainints
eanounced that the primery purpose of the complaint was to obtain
refunds of the alleged overcharges. As the evidence submltted In
this proceeding was mairnly directed to this phase of the case and
15 not sufficient to sustain the other allegstions of the complaint,
1% w11l only be necessery to here consider whether or not the
teriffs were properly comstrued, eud if not, the smount of repara-
tion dwe. Complainants are barred frox recovering ox all ceuses
of action which acerued more than tWo years prior to sugast 20, 1929,
the date the compleint was filed. (Gelden State Milk Products co'.

vs. Soushern Sierres Power Compeny, 33 C.R.C. 83, 86.)

The rabtes assessed complainents were contained in three
schedules, nemely, L~7, £-13 and 4-16. They were gradueted asccord-
ing to the monthly gusrantee of the congumer, but fluctuated with
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the price of fuel oil, subject, however, to stated maximum and

minimun rates. During the period here involved the nrice of Iuel

0il was low enough o bring the rates to the minime, which are
those hereafter referred to, in amounvs per 1000 cubic feet. The
maximum rates were from 2 cents to 4 cents higher.

Schednle A=7 provided rztes of 36 cents, 26 cents, 2L
cents, 20 cents and 18 cents, with.monthiy gusrantees of $35.00,
$75.00, 8150.00, $175.00 2nd $200.00 respectively. The xrate in
Schedule A=16 was 183 cents, subject to & monthly guarantee of
$250.00, while Schedule A-13 conteined lower rates of 17 cents, 16
cents and 15 cents, with monthly guarantees of $300.00, $325.00 and
$350.00 respoctively. Thus the three schedules collectively pro-
vided minimum rates ranging from 36 cents, with a mon?hly guarantee
of $35.00, %o 15 cents, with a monthly guaraniee of $350.00.

Under these schnedulcs however the consumer was not, as
complainents contend, automatically extitled to The lowest rate

shown therein for the monthly gusranies specified. Rule 19 on

Sheet No.l38~G clearly stated that the consumer must designate which

rate or schedule he desired. The gas supplied under Schedules 1-7,
A=L3 and A-16 was the surplus quantity left after defsndant had net
the requirements of domestic and industrisl consumers paying‘higher
raves, was subject To discontinuance without notice if a gas short~-
age ococurred, &nd in the event of g shortege the consumer paying the
highest rates was given preference over those paylng lower rates.
Thes it ic apparent the lowest rate available may not have been the
most desirable because of the greater chance of an interrﬁpted
supply.

Buv Rule 19 also mzde it the duty of defendant where two
or nore rate schedules were applicablg to eny cless of serviece, to

call the consumerTts attention to the different rates'ax the tinme




application wes made for service; and if new schedules were adopted
subsequent thereto, it was the duty of defendant vo call attention
t0 the new rates. Defendent did not uniformly comply with Rule 19.
It followed +the general policy of recommernding the rate wkich by
resson of its priority right was thought best suited to the
{ndividual consumer's needs, and mede no particuler effort %o call
tsention to the different schedules at the time application for
service was made, nor did defendant take eny steps o apprize ithe
consumer when lower rates were thereafter established. Clearly
this policy was conirery %o the tariffis.
Although defendent was generally derolict in its duty

in‘not strictly complying with Rule 19, I do not belleve thls prime
fecic denotes thet complainents are entitled to refunds to the

lowest rates shown in the schedules. Unless it can be affirmatively

skhown that defendant's feilure to observe the provisions of its taxrify

=mesulted in depriving them of rates they could have and would have
used had ell the tariff provisions been complied with, I can find no
besis upon this record for awarding reparation. In construing Rule
19 it must de presumed application for service wes mede by com-
pleinents when contracts were originally signed or at the time &
subsequent coatract abrogating & previous one became effective.

six of the complainents were equipped to durn oil. The
others relied entirely upon ges for fuel. Teach was supplicd gas
under a contract et some one of the rates in Schedunles A~7, L-13
or &=16, although & contract was not required as a condition prece-
dent Lo service (Rule 4). But the countracts ralse & strong pre-
sumption that complainents selected the rates shown therein fox
their priority privileges. particulerly is this true of those
who were not ecuipped to burn oil and who would have been forced
%0 shut down if their gas supply wes discontinued. The evidence
convinces me thet to many of them the priority privilege carried
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with the higher rate was of more importence than the rate itself.
Thile vhe complainants who could burn oil were in & somewhat diff-
erent position, I Lind nothing in this record that would redut the
presunytion raised by vhe conitracts, except as to the Newmarket
- Company, Luer Packing Company snd Bzléridge Packing Compeny. No
doubt many of the others who aad oil facilities were in & position
to aveil themselves of rates lower then their contracts called for,
buv 1f they were they have failed to sustain the burden of proof,
es the witnesses who appeared on their behalf were not familiar
with the circumstences leading “o the signing of the contracts by
vhelr superilor officers nor was it within their lknowledge to lknow
definitely whether or not defendant complied with Rule 19.

The Newmarket Company is clearly cntitled to a refund.

This compleinant was cherged 26 cents prior to April 1928, 21 cents
= p oy >

Srom Lpril 1928 until Decemoer 26, 1928, and 15 cents thereafter.

The record does not show the circumsiances which prompited the appli-
cation of the 20-cent rate, hence no finding will be mede a5 to

vals rate. Onm £pril 10, 1928, ¢ new contract was signed calling

for & rave of 21 cents. Although complainant at this time inquired
aobout lower raves, dcfendant did mot inmform it of the lower schedules
as required by Rule 19, The 2l-~¢ent rate wes assessed until Februery
1929, when following sn informel complaint to this Commission the
15-cent rate was accorded complainent snd made retroactive to Dec=-
exder 26, 1928. This compony wes equipped with oil facilities and
wes in & position to evail iftself of the lowest reate sppliceble, as
1% would no% be seriously affectod if the geos supply was discontinued.
Sirnee Lpril 10, 1928, the monthly consumption wss in sexcess of
3,000,000 cuble feet, sufficiexnt to guarantee the minimum amount
celled for by the 1l3~cent rate. Under these circumstances I mact
conclude that the Newmarxet Company is entitled to = rerun& t0 the
besis of the 15-ceat mase ¢uring the period extending from April 10,

1-5—




1928, to Decexmver 26, 1928.

Defendmnt wes likewise dereligy in itg duty to

the Iver
Packing Company. This complainent used cpproximately 2,000,000

cublc Teet ol ges DEY month. It wes charged a rate of 26 cents
until Fobruary 1929 and 18} cents thereafter. Its plant was ecquipped
Witk auxiliery oil burmers taat could be substituted at o moment's
2otice for ges. The burners were installed in the latter part of
1927 upon tho representation of defendant that this would entitle
compleinaent to & lower rate. The contract for the 26-cent rate
was signed Januvery 16, 1928, Subsequent thereto, on Qctober 26,
1927, defendant established &5 ¢ permanent schedule,i-l3, which con-
tained the lower rete of 15 cents. This lower schedule was not
celled to complainant's atvention at the time it became effective,
nor was 1t called to its aviention when a new contrect calling for
tre 18% cent rate was signed st & luter date. It is clear the
Tellure of defendant to comply wita Rule 19 deprived complainsnt of
“he rate to which it was entitled. The average monthly consumption
Justilied the epplication of the 1lS-cendt rave. & refund %o this
bYesls will be ordered on all causes of action which acerued sub-
sequent €0 Qctober 26, 1927, the dale the 1lS~cent rate was estab=
lished as a permanent rate.

The Saldridge Packing Compeony was assessed a rate which
resulted in higher cherges then would have been spplicable uwuder
a schedule having priority over the one peid. AL coniract was ne-
gotiated with this compleinart om May 3, 1927, calling for a rate
of 26 cents per 1000 cublc fest (Schedule L~-7-4i) subject to a
morthly guarentee of $75.00. From the time the contract was
signed and continuing through February 1928, the monthly consumption
varied from 89,500 cubic feet to 200,600 cubic feet. L higher rate
of 36 cents, subject to the monthly suarantee of $35.00, beceanme

effective Ocltober 26, 1927, =nd had this rate deen applied the
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cherges would have been materially lower than those ¢ollected
under 4=7-4 rete with the higher monthly gucrasntee. As the 36~

cent rate had preference over the 26-cent rate there can be ne

doudt that defendent feiled inm its duty to inform complainant of

the lower reie ot the Sime 1% became effective. Bubl after Feb-
rueny 1928 there is no ovidence that the rates charged were lmprover.
Sozme of the complainmants here defore us have deposited
with the Commission moneys covering their recent montily vills,
which we should now trensmit to defendant.
Lfter consideration of ell the facts of record I believe
we should find:
1. That the rate assessed the Newmarket Company Lrom
April 10, 1928, to but not including December 26, 1928, wes ’
anlemtul to the extont it exceeded 15 ceats per 1000 cubic
feet, subject to = monthly guerentee of $350.00, and that
complainant is entitled ©o reperatvion with interest in the
smount of the difference between the rate paid end vhe rate
found lawful.
2. Tnet the rate assessed the Luer Packing Company on
and after October 26, 1927, was unlewful to the extent 1%
excecded 15 cents per 1000 cubic fcet, subject o a month}y
guerantee of $350.00, snd thet complainent is entitled to
reparation with interest in the amount of the difference
botween the rate psid and the rate found leawliul.
. That the rate assessed the Baldridge Packing Company
during the pericd extending from O0ctober 26, 1927, to Merch
L, 1928, wes unlawful ©o ~he extent it exceeded 36 cents per
1000 cudic fect, subject to & montily grerantee of $35.00,
2nd thet complainent is entitled %o repsration with interest
i the smount of %ae difference between the rate paid and

the rate found lawful.




&, That for the future dofondant be regquired to Strict-
1y observe the terms of 1ts schedules.

S. Thet as to all other matters the compleint be dis=-
nicssed.

I recommend the Lfollowing form of oxder:

This cese having been Quly heard and submitted, Sull in-
vostigetion of the matters snd things involved heving becn hed, and
besing this order on the findings of fact contained in the preceding

opinion,

IT IS HERESY ORDERED that defendant be and it is hereby

directed to refund, with interest at six (6) pe cent. per anmum,

%0 complainent Newmerket Compeny all cherges cecllected in excess

of 15 cents per 1000 cublic feet, subject to & monthly guaranree‘of
$350.00, for furnishing amaturel gas during the period extending from
Lyril 10, 1928, %o tuv mnot including Decexber 26, 1928.

IT TS IEREBRY FURTHER ORDERED thet defendent be and it is
hereby directed to refund to complainent Luer Pecking Compony, Witk
ipterest at six (6) per cent. per ammum, all cherges collected in
excess of 15 cents‘per 1000 cubic feet, subject to = monthly
guarsntee of £550,00, for furnishing netursl gas during the periocd
zere involved, subsequent te Oc¢tober 26, 1927.

I7 IS HEEREEY FURTHER ORDERED that defendaent be and 1t is
hereby directed to refund to complainant Balﬁridge Packing Conpany,
with in%erest at six (6) per cent. por soxun, all charges collected
1n excess of 36 cents per 1000 cuble feet, subjeet to a monthly
guerentee of $35.00, for furnishing paturel ges duriag the period
extending from October 26, 1927, to but not imcluding Merch 1, 1928.




IT IS ZEREBY FURTEER CRDERED that defendent be and it
1s nereby ordered o hereafter cbstein from deviating from the
rovisions of 1ts applicadble schedules.

IT IS HPRERY FURTHER ORDERED that im ell other respects
the complaint be wnd it is hereby dismissed.

The forcgolng opinion aand order sre hereby approved end

dered filed as the opinion and order of the Reilrosd Commission

ol the State of California.

Dated &t San Francisco, Cslifornis, this 3"/ day of
e , 1929.
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o 7 Commissioners.




