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Decision No. - .

S,

BEFORE THE RATIIROAD COMMISSION OF THZ ST

Tn “ne Metter of the Application of )
T0S VERJELS LAND AND WATER COMPANY, )
2 corporation, for an order suthoriz- )
ing the lcsuance of @& promissory note ) Application No. 16098,
2nd the execution of a deed of trust )
securing the scme. )

Devlin and Devlin and Dicpenbrock,
for cpplicant.

Crville C. Pratt, Jr. and Arthur H.Barendt,
for V. T. MeGillycuddy and
other minority steockholders,

protvestants.

BY THE COMMISSION:

QOPINTION

, Los Terjels Land and Water Company asks permission to
issue & $68,000.00 one year 8 percent nbtg (intereit payable semi-
enrually) and to execute a deed of trust to secure the payment of
such note. |

The granting of the application is oppesed by V. T.
YeGillycuddy and other stockholders of the company owning about one
+hird of its outstanding stock..

It 1is urged thgt the granting of the application w1l
eneble applicent to refund 1ts indebtedness, said to be represented
by notes and accounts payable, redeem 1ts properties from an execu-
tion sale and poy delinguent and current taxes. It 15 fyrther
alleged *hat D. Mcdomeld, to whom the company desires to issuwe the

note, hes received from the company for comstruction purpnses,
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$17,%41.91, wnder an ggreement dated March 31, 1928, as amended

by an agreement of June 11, 1928, end that he is now willing to
proceed with the comstructior of roads, an equalizing reservolr
and the onlersement of some of the company's ditches. Tae pro-
tostants urge that the oxpenditure of the §17,34l.91 fox the pur-
poses stated, 1s a wasting of the corporation’s funds and that

the contract of March 31, 1928, under the terms of which the
$17,341.91 was paid, 1f peid at all, is coloraiie. " They advance
other reasons for the denial of the application,

The arrairs of applicant are badly involved. Some
of the land owners have sued applicant fox damagcs because of its
“failure to deliver water Some of the comnaay's properties, in-
S eluding 1ts water syston, have bdeen sold to V. T McGillycuddy und exr
an execution ssle whilch, 1t is reported, becomes final if the pro-
‘perties'are not redeemed. prior to December 8, 1329. In zdditionm,
The Caopital National Bark of Sacramento has given motice that the
compeny has defaulted uﬁdcr 1tc deed of trust dated June 11, 1928
{the exccution of which was not authorized by the Commission) and

that seid bank, upon giving the proper notice, 1s in a position
to cause applicent's properiies, other ithan its public utility Pro=
perties, to be sold. Furthermore, the compank 1s‘delinqnent in
sts 1928-1929 texes and has not “he means to pay 1is 1929-1930
taxes.

It appears that appliéant has reached a settlement

with the land owners by granting allowances to some of Them on

unpaid obligations owed to it and has agreed to transfer to some

of them 78 acres of land, provided that this application is
gronted and the lend cen ve trensferred free and clear of all
liens or encumbrances. Its qther 1iabilities it proposes to pay

and discharge through the issue of the {68,000.00 note.
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Tho situation in which the c¢ompany finds itself is,
in our orinion, largzely the result of a conflict between the holders
of the majority and the holders of the minority of applicant's out-
starding stock. It 1s quite appareat from the record that this
conflict still exists. It appesrs to us that the holders of the
majority of the stock are in the main re396n51ble for much of the
litigation now pending against the company. It was they who caused
the execution of the deed of trust under waich it is now sought to
sell the company's properties and who paid $17,341.91 of the com-
peny's funds to a contractor prior to his doing any 'work, and who
for more than a year and & half have not demanded performance of
any work by him. The fact that the money may be drawing interest
at 8 percent, none of which has been collocted, is no excuse for
not requiring work o be done.

| Though applicant's service has not been satisfactory, it

1s now before us acking that it be permitted to issue & $68,000.00
note, and makes the plea that thoe issue of the note and the expendi-
ture of the ©17,341.91, with acerued interest, will enable applicant
to scll some of its land and thus pay its indedtedness. It 1s ad~
mitted that if the company cannot sell any of its land 1t will not
be abdble to pay cilther the intorest on the note or the principal; in
walich event the sale of the company's properties may follow. Thile
theAnote, if authorized, would be¢ issued to D. NieDonald, 1t is recited
that he will endorse the same and negotlate énd piedge it with The
Capital Nationsl Bank of Sacramento, as & holder In due course, for
the purpose of seburing the payment of the obligation owsd by D.

McDonald to the bank, and fhat, in addition, an appropriate assign-

-3




ment of %he deed of trust sholl be made in favor of the bank and de-
livered to it, together with the promissory note secured therebye.
It further appears from the record in this proceced~
ing, thet all comstructiom work costing i1,000.00 or more, which
applicant may desire or reculre during tie tézm of five years, begin-
ning December 1, 1929, in comnmection with all its propertiles, shall
awarded to D. McDonald and performed by him for a compensafion
cost plus 10 percent, cost to be determined at the current prices
lebor, and equipment to be figured at the current rental rates

Tixed by the Associated General Contractors of America. Payment

is %0 be mede in cash or otherwise, upon terms fully satisfactory

to D. McDenalde.

Te are not satisfied that it is in the public interest
trot the Commission authorize applicent o issue the £68,000.00 note
or to execute a deed of trust, because the record shows that appli-
cant's income may be inadequate to enable it to pay the interest on
the note, let alome pay the principal or any part thereof, and that
the fallure to pay elther the interest or princijdl constitutes a
default which authorizes the trustee, upon giving the necessary no-
- %$ice, to sell the properties. Moreover, we are not comvinced, that

even 1T the mote were authorized, that the properties and the affalrs

of the company would be maneged different from what they have been .

in the pas<te.

Los Verjels Larnd and Tater Company, having asked per-
mission to icsue its promissory note for the principal sum of

$63,000.00, and to execute a deed of trust, & public hearing having




been,had before Examiner Fankhauser, and the Commigsion having con-
sidered the record in this proceeding, and bcing of the opinion

that this application should be denied without prejudice, therefore,

IT IS HERRWBY ORDERED that tkis application be, and the
same is hereby, denled without prejudice.

IT IS SERTIEY FURTERR ORDERED that this order shall
become effective ten days after the date hereof. |

DATED at San Franclsco, Ca_ifornia, this é x day
of December, 1929.

////@

Commi ssdonerse.




