Decision No. Z 1 8 8 g

BEFORE TEE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

Golden State Portland Cement Company,
a corporatlon,

Complainant,

vs. Case No. 2383.

Southern Sierras Power Company,
a corporation,

Defondent.
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0'Melveny, Milliken & Tuller, and
Louis W. Myers, and William W. Clary and
C. L. McFarland, for Complainant.

Henry W. Coll, Newman Jones and Hugh
Gordon, for Defendant.

J. J. Devel and L. S. Wing, for California
Farm Bureau Federation, Intervenor.

WEITSELL, COMMISSIONER: -

CPINION

Complaint in this proceeding was filed June 21, 1927.
The Commisslon was asked, first: to declare a certain contract
between the varties to be vold or abrogated; second, to grant
reparation becaugngr discrimination in rates; third, to fix
fair and reasonable rates for power service. Threé other pro-'
ceedings have been instituted, each to an extent presenting the
same lssues as raised herein; Application 11743 of Southern
Sierras Power Company for readjustment of rates; Cases 2440
and 2541, investigations on the Commission's own motionm into the
rates, contracts and practices of the defendant. These later

proceedings were consolidated for hearing and have since been
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submitted. EHearings in the instant case were concluded on June
14, 1928, but it was egreed that decision might be deferred until
the other rate proceedings were also submitted and that all evi-
dence received in those proceedings might be used in this case.
Eowever, since the several matters were not Jolned, separate de-
cisions are necessary.

The complainant began purchasing power from the defend-
and oz Jenuary 5, 1914, underva contract to continue in effect
for tweﬁty years. Iz October, 1915, the defendent entered into
a contract with the Southwestern Portland Cement Company, which
contract was similar in all respects to that with complainant
except that the Southwestern Company was accorded the right after
five years to discontinue the purchase of power from defendent
should it nmeke provision for the generation-or'power on its owm
premises. The complainant's plant is at Oro Grende and that of
the Southwestern Company aﬁ‘Victorville about five miles distant,
both in Sen Bernardino County. The compleinent edmits that
throughout the period between 1915 and the present these two cement
plants have been similarly situated as to the amount of power pur-
chased and as to their rights respectively %o bave equal rates and
privileges from the Power Company.

The contracts made by the utility in 1914 and 1915 witk
these two cement companies were at rates less than those in 1ts
published tariffs appl;cable to like classes of se;vice. Since
such contracts were execuped there have been three rate proceed-
ings bYefore this Commission involving the‘derendant,utility, in
each of which the Commission ordered chemges, both increases end

decreases, in the particular schedules applicable to these two

cement compenies. The last was on June 14, 1922, Decision No.10587,

(21 C.R.C. 798), when the Commission $4a%d & sshedUle designated
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as Schedule P=24. TUpon esch of such rate changes as ordered by
the Commission the two cement companies were bllled and paid for
ﬁower at the revised schedule.

It gppears that both cement companies are in & position
to menufecture thelr own power by using waste heat from the cement
kilns. 3oth companies considered making such chenges. The Co-
fendant then sought to foxrce the complainant by injunction to
continue to duy power for the remainder of the twenty year tem
of the 1914 contract. With the Southwestern Company the defendant
on iarch 22, i927, entered into a new contract for a term of ten
vears providing for a rate less than that specified In Schedule
P-24. Immedictely afterward the complainant wes offered & similar
contract, but complainant refused the offer and has since impound-
ed with the Commission the difference between the amouﬁt of the
bflls rendered by defendant computed on the P-24 Schedule and that
which complainant considers to be a proper charge.

The complainant obviocusly desires t¢ be relieved from
its twenty year contract so that 1t may be Ifree either to generate
its own power or to megotiate separately with the defendant for «
contract more favorable thenm that executed by the Youthwestern
Company. 4Accordingly, 1t prays thet this Commisslion declare such
contract of 1914 either To be void, for the reason that it is with-
out considerstion and is contrery to public policy, or that 1t hes
since been abrogated by the aets of the Commission and of the de-
fendant. There is no doubt that this Commission has the authority
to alter or abrogate contracts made by « public utility‘w;;h its
consumers both as to rates and duration (Sutter-Butte Canal Com-
pany vs. Railroad Commission) decided by the Supeeme Court of the
United States april &, 1929, 73 Law Zd. 373.

a5 steted above, the evidence in concurrent proceed-

ings dealing with the rates, regulatiorns and contracts of the

defendant (Application No. 11743 and Case No. 2541) has been




stipulated in ovidence in this proceeding. The Commission lhas
rendered its Decision and Order No. 21748 in those proceedings
fixing Just and reasonable rates ond conditions of service to
consumers situated similaxly to thé plaintiff. Schedule P-1l
therein is made avalilable to cement plants similarly located,
upon condition that such consumers cater into a contract to pur-
chase their entire power requirements from the company for the
full term of ten years, and it wasg, in said‘decision, Tourd to be
unrcasorable for the company to require from any suqh consumers
a contract to continue service for a term in excess of ten yearse.
The rates provided in such schedule are lower than those which
complainant kas paid under its existing vwenty year contract en-
tered into in 1%14. Service under the new schedule will now be
evzilable to pleiniiff under the conditions thereln provided,
nexely, upon the execution of & contract Yo purchase power at such
ates for & period of ten years. Sinee it hzs Eeen found to bve
uareasonsbhle for the company to require any cement plesnt consumer
nereafter cualifying wnder Schedule P-ll to enter into a contract
o continue service for a loager term than ten years, and the
complainant has already, under its contreact of 1914 been a consumer
of the compeny in excess of 2 ten year term and at higher ratés than

thocse Tixed in Schedule P-1l, we conclude taat complainant has now

setisfied a2ll recsonable requirements as to 1ts obligation to conm-

ticte service, and we hold, therefore, that any attempt on the
part of the deferdant to force the complainant to cortinue to
purchase power during the entire term thereof would be unjfust and
unrecsoneble discrimination. The order herein will accordingly

provide for the complete abrogstion of such conitract.
The otier rellef prayed Ior by complainant is reparation

vecause of defendant’s elleged discriminetion in charglng the
Southwestern Company & 1OWeT Igle §inee Mareh 22, 1927, than 1t has

cherced tho complainant. Under any view walel we night
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take as to the validity of complainant's comtract of 1914, its
¢lainm for reparation must fall. A4s stated abové, 1% admits that
the two competing cement companies have at all times been simi~
larly situated and entitled to equal rates and heretolore, at
least, this Commission has so considered them. Defendant has
oflered to cbmplainant exactly the same rates that 1t accorded
to complainent's compeititor, upon the condition that complainant
enter into a similar contract, but the complainant has refused
%o accept such a contraect. Its claim of discrimination is prem-
ised upon the assumption that had 1% deen legally free 10 negoti-
ate a new pyrivate contract with the utility it might have been
able, bYecause of 1ts ability to generate its own power atl low
cost, to have obtained from the defendant utility a rate more
favorable than that accepted by its competitor.

This does not establish discrimination. Discrimination
results from an unegual charge for a like and conteﬁporaneous
sexvice by & utility under substantielly similar conditions and
circumstences. In so far as circumstances have been within the
control of the defendent utility 1t has accorded to each cement
company exactly the same rates and service. The economic neces-
sities, advantages or disadventeges of the coﬁsumer nmay not be
considered.

T recommend the following form of order:

A public heering having'been held omn the complaint as
above entitled, the matter being submittg§ and now ready for de-

cision, end basing 1ts order on the findlngs and conclusions in

the opinion above,




IT IS EEREBY ORDERED by the Rallroad Commission of the
State of California that the contract hereinabove mentioned, ex-
ecuted on the Sth day of January, 1514, between Southern Sierras
Power Company and Golden State Portland Cement Company, provid-
ing for the sale and purchase of electricity for power and light-
ing purvoses for a term of twentiy years, be and the same 1s hereby
abrogated both as to duration and as to rates.

IT IS EEREBY FURTEER CRDERZD that 1n all other respects
the said complaint be and is heredy dismissed, and that the Sec-
retary of the Rallroad Commission of the State of California de
iostructed to deliver and pay to Southern Sierras Power Company
all moneys imvounded with the sald Reilroad Commission by the
Golden State Portland Cement Company.

The foregoins opinion and oxder are hereby approved
and ordered filed as the opinion and order of the Rallroad Com~-

mission of the State of Californie.

The effective date of this order shall be twenty (20)

days from and after the date hereof.
“57 Dated at Saxn Francisco, Celifornia, thiségdﬂf'day of

/GM/
YowmmEs, 1929.

Commissioners. L




