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Decision No. _S:&

TEFORE THE RLILRCAD COMVISSION OF TEL STLTE OF 6 ILITORNIA

SiN FRANCISCO MILLING CC. LID.,
= carporatiox,
‘ Complainznt,
| vs. Case No. 2675.
. ‘ .

SOUTEERN PACIFIC CCUPANY,
o corporation,
L Defendent.

¢. R. Schulz, for San Framcisco Milling Company,
Lirited, complainant; also for Interveumers:
Consolidated Milling Company, Cutsen Brothers,
George H. Croley Company, Inc., California-
Tawelien Milling Ccmpany, Inc., and George A.
Zeencton Company. '

T, Lyons, W. S. Dawsom and I. L YeZlroy, for
defendant. . ' '

E. NeCurdy, for Poultry rroducers of Centwral
California. ‘ .

3Y THE COMMISSION:

Compleinant is & corporation en@ae;eci in the buying,
selling and memufacturing of graim ané grein products. By come '
olaint filed April &, 1939, it is slleged that = milling ixn
trensit charge of 5 cemts per 100 pounds demanded by defendent
for the transportstion Of DUMErous carloed shipments of grain
and gre.in‘ products moving during the period July 12, 1926, %o
}.ué;ust 14, 3.9.28.; rrox Zlmire, Dixon, T::cmbnt. Davis and Lexritt,

miiled‘ in transit st Szn Trencisco end subsoequently resaipped

\




to Peteluma end Sente Rosa; ard from Woodlend, chrmento, Yerm
ritt, Davis; Tremont, Dixon and Elmirs, milled in transit at S@ﬁ—’
Francisco and subsequently reshipped to Pemn Grove, Cotati, No- -
veto and points beiween (except Petalumn) are in eicess of the

prbliched tarirt rates ixi violation of Section 17(2) of the Pube
11c Utilivies icv, and 1f collected will be In violation of the

long ané chort haul provisions of Section 24 of the Act axd of ‘
Section 21 of Article XIT of the Constitution of the State of
California. | |

%o are asted to require defendant to cease and desist
from dexanding the slleged unlowful milling in transit charge.
Retes are stated In cents per 100 pounds. |

The Consolidated Milling Coxpany, Outsen Brothers,
George E. Croley Company Inec., Califomia—ﬁawaiiaﬁ Milling Com-
pa:.xyi Inc., snd Geé::ge A. Beanston Company intervened in Eehalf
of complainant.
| i pudblic hearing was held before Examiner Geary &t Sam
Trencisco June 5, 1929, and the case having been duly heard, sub-
witted, and driefs filed, Is now ready for an opinion and ordex.

The charges on the shipments of graiz here involved
were originglly assessed and collecfed on the basis of & through
commodity rate of 12 cents, a5 published In Item 3300 Pacific
Freight Tariff Bureau Tariff 16-X, C.R.C. No. 422, without an
edcitional charge for the milling in transit privileée at Sen
Freneisco. Defendant subdbsequently genmended an out of line
charge of 5 cents far the iransit service, and it is in cozmec.-‘_
tion with this ckerge that the issues of the compleint: ariée.
The reasona‘olehess of neither tie line haul rete nor the trarsit
cherge ic involved. |

TarifT 16-K provided inm Item 330 thereol That the line

noul rate of 12 cents was subject to the charges, vrivileges and




ellowances provided fn defendant's Terminal Teriff 230-F, C.R.C.’

3183, taus in effect moking the terminel toriff 2 part of the

lizne haul miﬁ. The terminal tariff (Item 1390-D) permits
=4114ng in trensit without eny charge in eddition to the line

naul rete provided the transit point is directly fntermediate
vetweon points vo':{‘ origin end fimsl destinatiom, subj éct however

to the two deviatiops from this gemeral rule contained iﬁ",l\rotes
Y on@ 2. The first permitted milling in transit, wheze the
transit point was not directly intermediate, upon the pa&mont of
charges rapging from 2 cents per 100 pounds to & cents pe‘.‘r'loo |
pounds aceording to the distance involved in the out of iine, An-
direct, or back heul service (Item 1400-F). The second exeeptié'n \
weived the out of lime, iIndirect, or back haul charge whexe the

= 1lling 4in tra:::sit point is directly intermediate be'ween. points ‘
of origin end final destinetion via any suthorized route othexr |
+ken the one the shipment takes (Item l:SQO-ﬁ) . Thé_ lotter ex-
ception, published to meet competition of other carriers, ci-ea;tec‘: -‘
gepaxtures from the long =ad short haul provision of the State
Constitution and the Public Utilities Act which were authorizad

by our Decision No. 18883 of June 13, lel8. (In Re Application

...outhern Pacific Companyv, etc., 32 C.R.C. 86..,.) San Franciséo

not directly intermedizte via the Southern Paciric Com'oany
> v"i_a the routes of other carriers on traffic originuting ‘at
destined to the points here involved, thercfore under the |
provisions of %the terminel teriff the out of line cherge or b3
ceats was ..pplico.‘ole. At the time complalimant's. shipmentc mov-
ed there was in ef"‘ec‘t in Tarify 16-K from Sscramento and Wood-
lend to Santz Rosa. line hecul rate of 12 cenis, and &s. in this
1nst,nce &..n Francisco was & directly intermeaiate point vi...
cmothcr authorized route, viz., Westerm Pac iﬁc Railroed via

Sen Francisco, thence Petalume and Santa Rosa Roilroad, the,




willing in transit charge was waived. ALl of the points here
involved were directly intermediate to either Sacramento o
senta Rose. _
Complainant contends that regerdless of the express
provision..» of the terminel teriff the out of line charg;e was
nullified by the intermediate application rules carried in the
Tine Rkaul :Ta:;ii‘r 16=K, %o which the l2-cent rate i‘rom Sacramen—
to %o Sente Rosa was subject. The intermediate @pplica-tib:; |
rule to wbich complainant refers provides as to points of ori-
gin (Itexm 10) %hat - _
"Except as otherwise specifically provided in con-

nection with individual rates, rates named in this tar-

12 will, in the absence of specific commodity rates,

epply from dn.rectly intermediate points on the same

lige. * * * (See * * * gxception)

. "Exception: This rule will not apply where the

rate from & point beyond epplies from that poin* oxly."
Suystantially the same intermediste application of rates was
carried in Item 20 of the tariff with respect 10 po;ints of
de...tination.

3ut theve intermediste rules cannot be construed in

the manner conterfed for by complainant in view of the other

mress teriff provisions to which referexce has alrealy begn_

given. It is clearly dpparent thet the out of line miil:tné, |
in trensit charge in coﬁnec‘aion with treffic from Sacramwento
+o Santa Rosa was waived to and from those noin.ts only to meet
the competition of another reil route, viz., Wes'cern )?aciﬁc
via Sen Fremcisco thence Petelura and Semta Rosa Railroad, and
wes not intended to be walved from and to the intermediate
points. While we have heretofore held that the inte:ition ot
the tarirr feamer wos not controlling, we have also held that
the comstruction contended for must be within the realms o:r.‘
reason and that shippers ceanot be permitted to urge ror theix

own purposes a strained &nd wanaturel constructiorn. A4 review
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of all the pertinent teriff provisions leads us to the conclu= |
sion that defendont's interpretaticn is proper and that the |
tntermediste epplication rules do not operate to establish the“
absolute maxirmr retes in a situation such as iz hexo belfore
gs. This comstructiom wes found by us to de in accordance With
the tariffs In Re application of Southerm Pacific CO., supra.

There Was & speciffe milling in trensit rate of 5 cents per
100 pourds appliccdle to the itraffic here at Issue for the out-
of-line service, azd allthough 1t resulted in h.igher oha.rges at
the intarmediate points it nevertheless should be gpplied un=
dexr the tarifts to the shipments in que stion.l

peior to our Decision No. 19893 of June 13, 1828,

In e Application of Southern Pocific CO., supra, these depa:rt-

ures rrom the long and short haul provisions existed without
suthorizetion by this Commission. Substexticlly all the sm.p-
ments here involved moved prior to the time the cOmmis sion's
Pecision 16893 wes rendered, hence the rates epplicable thé:e-
t0 were wlawmlly published and filed. Compleaelineant co;'rtends
that iz the ebsence or express auvthorlity from this COmmis..»ioxL
to depexrt from the long ené short haul provisions, the mta
from and to the more aistant points was as & mattea': of :Law the
maximum rate that could be collected at intermediate points.

i determination of this questi Zon however requmes considera—

tion of other seotions of the fef.
Section 17(2) of tho Public Ttilities Act, which is

almost identical with tho provisions of Sectlon (7] of the ,
Interstate Commerce Act, requires carrier& t0 a.d.here to the |
rates published in their schedules on Tile with the COmm:tn—
sion. The courts have repeatedly held that the filed ond )

pablished rates of {nterstate carriers, though establishecl in-
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violation of the law, hecome newvertheless the effective rates,

from which there coxn he no deviz tion. (Peon. Ry. Co. VS, In-

ternationel Coel Co., 230 U.S. 184; Davis vs. Portland Seaa C’D.,

264 U.S. 403; Magmolias Co. Vvs. Beaumont, etc.J R:y:., 20 Eed;.

(...nd) 384; Beaumont, etec.. Ry. ¥s. Megrpolia Co., ‘.6 Fad. (2nd.}

72.) Thais COmnis-ion hzas placed e similar construction upon :
Section 17(b) of the Pubdblic Utilities Act. (GColden State uzm:

Products Co. ¥s. Soutkern Sierrss Power cO., 33.C. R.C. 83. )

We do not dYelieve this rule is contraz-y to the holding of the
&mpreme Court of California in california Adiustmen‘c Co. ¥s.

stehisor, To& S.FeRY.CO.: 179 Cal. 140, ::elied upon By com'plain-
ant in support of it... contention that the ra.te., from and to the

more distant points esteblished the meximm cherge that could
ve made =zt the {intermediate points. J= we construe the Cali-
rornie Adjustment Case, supra, the court did not ha.ve for do-»

termination the preclse points mised in the mmu proceed—
ing, for 1t was only called upon- to mterpret the long and short
haul p‘wiuions of the Constitution apd the l?ublic Utilit:t.os
Lot and 418 not have for consideration Sectiox 17 of the Lct.
Tere we &re confronted with a situation where tho tariff cleax-
1y provides rates a't the intermediate points hmghgr than applied.
from and to the more distant poin s; and while it is twue the
nigher charges at the intermediate points were unlawfully esteb-
1fshed, Wwe can Se¢ RO escape from the conclusion that they nev-
ertheless became the legel rates which defondant was oblige.téd
to charge (sce cases cited above).

It 41s in the public {nterest to hold that the 1egal
teriffs chould be corstrued as they read without the public hav~
ing first to determine whether or not they were la.wmny pﬁb-
lished and filed. L contrary rule would lea.d to eb.dless con=-
tusion.  Nor do we helieve it eq_ﬁitable to hold that & rate
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established in v:Lolation of the long ‘and short haul provisions . -
eutomstically millifies the published tariff rates at all fo~ -
temediate points wherever such rates are bigher thax rrom or -
to the more dls tant points. I:t‘, for example. a rail carrier
should, due 1o a ty'pograph.:.cal error, inadvwertently e..‘ta.blisﬁ

mte for tke tran portation of a given coxmnod“’ty' from San
" Prancisco to Los ingeles of 7 cents instead of '70 cents, the
former rate, rollowing complain...nt's theory, must be applied
as peximur at all the tntermediazte »points. Thus migtekes in
tariffs which bappen rrequently and are inevitable, may well
prove disestrous. to__'the c::m:&‘a)v |
| | The precise siuuation now before us was considered..
by the Supreme Court of the United States in Devis 7S, Port-
land Seed CO.. supra, in construing the long and ..;b.ort haul

provisions of Secilom 4 of the Interstate Commexce .&ct. In

- that proceedling the court had for conside:ra.t ion whether or not
a rate of $1.51% per 100 -pounds for the tmnsporta‘c»ion of ‘a.l--
folfe seed from Pecos, Toxas, to Walls Walls, ﬁlﬁashiﬁg,to-‘n,'? 65-
tablished the maximum charge that could be mactdr srom Roswell,
New Mexico, to Wella Walle, Weshingtom. Roswell was &Irectly
tntermediate to Pecos in ihe movement to Walls Walla. The cax-

riers for the transportation Lrom Roswell o We--lla Telle assess- -

ed o rate of $2.44 per 100 pounds as publish.ed in their tariffs
‘or Tile with tke Interste.te Commerce Commission. The court

neld that the rote from Pecos to Walla Wells d1d not mullify

the published rete from Rocwell to Welle Wells, and that in oT=

der tor the shipper 10 recover 1t must prove it had T»een zetu-
elly damaged BY the exection of the highker rate. We believe
the rollowing longuege of tke court in that case ie ﬁer’cinen’t

to the issues here:




"The Teqord SLOWS, WE TRIDK, tht the careler
violated the statute by publishing the lower rate
ror the lounger haul without permission, and, prima
Tacie, at lexst, incurred the penalties of Seection
10. ilso, it beceme tlinble to the personm or poxr—
sons InJured theredy for the full amount of dang-
zes sustained in consequence of « o . o such vio-
lation,* together with ressoncble counsel fees, as
provided dy Sectlon 8. 3Jut mere publication of the
forvidden lower rete did not wholly erfface the highe
or intermedimste one from the schedule and substitute
Tor all purposes the Llower one, as & supplexnent
wight heve done, without regerd v the ressonsblew
ness or unreasonedlensss of ecither.

"sith speclal knowledge of rate schedules, and
relying on Pencsylvania R. Co. ws. International
Coal M¥im. Co. the Intersiote Commerce Cormission
for ten years bas required proof of financlal loss
as & prerequisite to reparation.for Infractlioms of
the 4tk section. The rule is firmly estadblished. .
Corgress has not chown disepproval. The Transporta=—
tion Act of 1920, with evident purpose to conserve
the carrilers' revemues, added the following to the
proviso whilch gives power 1o exempt Irom the lorg
and ' short heul clause: TEut In axercising the au-
thority conferred upon it ix this provise the.Cox-
mizsion shall not perxmit the esteblishrent of any
charge to or Irom the more distent polnt that is
00t reasonably compensatory for the service performe—
ed.? The rule cdopted by the Commission follows the
logic of the opimion relied upon and ctn be readily
zpplied. The contrury view would not “harmonize with
other provisions of the sct; znd, put iInto practice,
would produce wuforiunate consequences. ‘

e stotube requires ricll observance of the
tarirs, wichout regerd to the iaderect lewlulness
of the retec specified. It commanded &dherence to
the publisched rate from Roswoll. Seetion 6 for-
bade env other charze. QObservance ol the lower
Tate irom Sccos, put in without authorizotion,
might have been forbidden, as vointed out iz Unl-
el 5tawes V. Loussvilie & N. R. CO., =85 U.S. 914,

58 L. ed. 245, 2bl > 35 cup.Ct.2ep.

Z: but 4t wWoulLt be gzoing 100 Tex O LO &s re= -
Siondont inmcistc, Thot the uncuthorized publices
tion ectablished the , oE e maximum nNer-
miccivle charge srom the intermoaiate voint — the
only reve wnerefrom which could re demanded.” (tn-
derccoring ours) S

e record contains mo proof that complminant wﬂ_:l-‘be

dumeged by the cxoction of the wate here under ‘at:tack. Rep~

arotion is therofore denled.
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Thnis cese having deen duly heard ond :mbmtted’,_m
investigation of the matters and thlngs involved h&vine;‘b?edx‘
had, and 'oasing'tb;is order on the findings of fact ‘céntaﬁr.hei‘ .
in the preceding oplniom,

7 IS SERESY ORDERED that the complaist in the fore=
golng procceding be and the same 1s hexedy dismissed. B

Dated at Sen Framelsco, Californis, this 20(5 day

of December, 1929.

Coutnigsioners.



