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Deciclion No. AR

EFORZ THE RALIROAD COMMISSION OF TEE STATE OF CALIFO;?NIA.

In the Matter of the Investigation wpon )
the Commission's own motion into the )
rectes, rules, regulations, charies, )
classifications, practices, contracts, )} Cese No. 2762.
operations «nd schedules or any oX thex

o R. W. RASMUSSEN CONPANY, INCORRPCRATED, §
operzting & common cerrier trucking
service between polnts in the State of )
Californis. )
In the Matter of the Investigation upon )
the Commission's owm motion Iinto the )
retes, rules, regulations, charges, )
classilications, contracts, practices, )
anéd operations, or any of them, of )
SERVICE LINES, INC., and/or R. W. )
RASMUSSEN, operating & common carrier )
roucking service between points in the )
State of California. )

Case No. 2784.

Gwyn E. Baker for Respondents,

Berl A. Bagby for Californis Transit Company and
Plckwick Stages, as thelr interests may appear, '

Edwerd Stern for Railwey Ixpress agency, Inc.,
as an interested party, .

7. B. Metson for California Transportation Company,
as- an interested party, . ~

W. J. Quinn for White Lines, Stockton, as thelr.

- interests nay appeer,

We Se Johnson eand Norton G. Smith for Soulthern
Pacific Compeny end Monticello Steamship Company,
interested parties. '

L. N. Bradshaw for Western Pacific Railroad Compeny,
Sacrement © Northern Railway and Tidewatexr Southern Ralil-
wey Company, as thelr Iinterestis ney appear, ‘

V. Ge Stone for Sacramento Waolesalers axnd Menufac-
turers Kssociation, as thelr interests mey appear,

Y. F. Williemson, Wallace & Vaughen, by Reginald
L. Veughan, for Bay Citles Transportati on Company, &s

an interested party,

Berne lLevy for The Atchison, Topeks & Sante Fe Rallway

Compeany, and The Modesto and Kuplire Traction

Compeny, &s =their dnterests may appear. -

le




BY TEE COMMISSION:
CRPINION

Case No. 2762 is an investigation on the Commission's
own motion into the rates, rules, practices, etc. af R. W
Easmﬁseen Company, Incerporated, and Case 2784 is a similaxr
.inve tisation wit h reupect “0 Service Lines, Incorporaved, -
and/or R. V. Rasmussen. The former was ordered tTo ShOW cause
why its qperating rights should not be recvoked and annulled,
'and the 1a€ter WRYy . they should not be or&ered'to cease and
desist common cerrier operations. |

Public hearings wére held Eefore Exeminer Gannon in

San.FrancL;co."Axethé outset .1t .was stvipulated taat these

$wo matters be consolideted for heering and decisicne
u Déc1sion No. 16318 on Applicetion No. 11576 gramted

L.} certiricateuto R. W. Rasmussen and Benjamin James, ¢o-
partners, authorizing the transportation of milk, cream end
cotiage cheese betwoen Oakland San Francisco, Alame&a,-
Berkeley en ¢ Hayward, on the one hand and HayWa:d Decoto,
Niles, m1ssion San Jose, Irvington, hewa:k Genterville,~»
Alverado, Gilroy, Salinas, Modesto, Eughsen 2nd Patters on,
and intermediate points, on the other nend. Decision Ne.
19015 on Apnlication No. 14084 authorized the partners to
.rgnsrer this right to R. W. Raspussen COmpany, :ncqupramed, neres=
1narterlre:erre&.to &5 Rasmussen Company. ‘- |

Ninevwiﬁnéssa; weré calied bi the Commission &nd

thelr testimony may be sunmarized as Lollowss.

Leland Gouela, a Iormer truck &river ror Raumussenu

Compeny and Service Line Inc., testiried that insofar as

he hed obsexrved the Lwo companies were one and the sames




Ee had deliyered groceries at alvarado, neet and butter at
Wietsonville, bacon at Salinas,‘and Swift and Company products
at San Jose andiﬁivarado. On return trips mﬁlk e d cream
were brought inté Qaklend &nd Sen Frencisco. The tmck driven
by witness was owned by Rasmussan‘company. _
George Ledgétt rad been employed as a driver by Rasmussen

Company for Lfive years. Southbound he carried ham and bacon con=
signed by Armour and Swift, also auto parts, machinéry and'drugs.
Croceries were aauwled by him to Turlock, Merced and atwater as
often as once & wWeek. Freight from Armour, SWift and Skoggs
stores wes delivered at L1yezmo£equite frequently. On return
tripns from Hughson to Oaklaﬁd, the witness stopped at Modesto
- end picked up powderedmilk in darrels and case milk. Butter and
es8s were also picked up from Swift and COmpanﬁlin Ce?és and.
Xodesvo. The maniflests supplied %o thenwitneés bo;e the heading
"Sexrvice Lines, Inc.™ The trucks operated were owned by Rasmussex.
éompany...According $0 this witness, Service Lines, Inc.‘had ép-
erated since 1928, at which time ac Iirst begen cArrjing ﬁerchan-
dise other than nilk, cream and ¢cottage cheese. &

. _ Gray‘Ionnéton wa.s another d:iver Toxr Rasmussen céﬁ@gny~'
on the OaklandAquesto run. Eis manifests bore the impéﬁnt

"Service Lines, Inc." Southbound he carried a genmeral line of

'reight consisting of auto parts, drugs, sugar, campned goods,

groceries, flour, salt and herdware. Deliveries were made at
Livermore, Trecy, Memteca, Ripon, Salide and Modesto.  North-
bound, in addition %0 his rogular load of milk and cream, he
sometimes carried cenned evaporeted ﬁilk, poultry and camaed

fruit. 2Two or three times & monthk mill-feed Was delivered at
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Tracy. Cases of exmpty milk bottles were carricd twice = weei

from Modesto. The witness was copstantly on duty in excess or
ten‘hours'a day;

Roscoe Yater testified that he aad been & rolief driver
Tor Rasmussen Company on the Salinas run. Southbound be carried
deiry feed, drugs, groceries, ‘auto supplies, oils} hn%dware'and
tires. On the back-haul, ke brought milx, cream and powdered “
milk.' On the Ripon Tun he often picked up lem machinery &t
the Pelo alto Ranch and on one occasion he had hauled north from
“his ranch forty-five dead goats on the same truck witn the milk.
Polsonous weed-oil in drums was fTequently hauled to Cuiifornia
Irrigas ed Farms at Banta. His hours on duty verled réom twelve
0 eibhteen, depending upon the run. A4AlL freight was hauled in
Rasmussen truckKs under Service Lines DEnilestse

Joseph Cuisso was in the exvloy o Rasmussen Cémpénj foxr
three and one-half yeers. On ‘the run between the bay cities &nd
Merced tires, oil, iron, sheet metal, nails, salt, cofree, groc—
eries and auto parts were hauled sauth. EKe dclivered meat at -

| Livermore, groceries at Tracy, coffee at Salide and Venveca., -

drugs and coffee at Ripon, coffee, meat aznd oils at.Médeéﬁo,'
meat at Ceres, and sheet metal and nails at Merced. Wifnéss
was on this run £for five months. On the Salinas run butter,
groceries, reod end puint were hendled Uouthbound the backe-
neul copsisting of milk, cream and powdered milk. Witness
had‘charge of thlis run for,two yvears and was also oﬁ the
Secramento Tun for some eighﬁ or nine montas. On tais latter
run he carried, northdound, meat ﬁfoducte drugu, macainery,

cofree, groceries and ~undry other commodities - On The return




trip from Sacramento he carrlied eggs, butter and poultry. On the
Selinas run he averaged ‘c.we.ive 'co'fourteen hours daily, azxd:'on the
Sacramento trip from eightcen to twenty~4wo nburs dally. Service
Lines menifests were used and all trucks were owned by Rasmussex
COxnoany. Ee collected Lfreight ’léha.rges which were turned over %o
this company. ' ]

Fred Wildhae;en was in charge o.; the maﬂ.ntenance depart-
- ment of Ra,..mu sen Company and therearte.. was. mde Superintendent |
in charge of operations. He testified that, in addition to zilk,
¢reanm and cottage cheese, Rasmussen Company handled auto supplies,
butter, groceries, hardware, canned goods in -cases, meat ancilpbw-
éezed milk in barrels. Tals witness testilfed that in fact
Rasmussen Compeny Ttook evorytaing they wexc able 1:6 handle
profitadly,” t'r:-.'p. 148) on ell routes. 3ervice to Sacrements
wes ineugurated iz May, 1928, with thrTee trucks pox week. _Lateé-,
a regulex delly schedule was main‘cained to Saecremento. In ﬁie
mind of this witness there v:a-.-; no distinction between RasmﬁSSen'
Company and Sexrvice Lines, Ine., inm the handlinmg of freight.

- Leo C. Paul of the'cémmi szion's Auto Stage emd A"l’z-u_ck

Department made an investigation and compiled & 1list of ':":rpi?e,‘m;

,éhipments in process of transportation by Rasmussen cémpavnyon
October 7 and 8, 1929 (Exh. 3). This exhidbit lists shipments

to conslgnees located ab Sac'ré.men‘;:o, Turlock, Modesto, Livermore,
 Mezced, San Francisco and Oakland. The shipments origineted at

~ Sen Frencisco, .Qakland, Emcry(riil:le Morced and dodesvo. | The
commodities tr&nsported we::e linoleum paste, .;teeltex, ment
leather soods, e.uto parts, pain.t«, oid, wrapping p&per, or:cice
end 4rug sunplies, Tags and 'cires. | S




Ae C. Allen, accountent of the Rallread Commission,
submitted & report of his investigation of the books and re~
cords of Pesmussen Company (Exh. 6). The Iirst four months
of 1928 revenue was divided into two accounts "comtractm
" and "franchise.” Sube gequent ir 10 that time the books do n0%
show-spch 3 sesiegation. Mr.: Allen made a deteiled examina~
tion of Tae refenues Tor %the months of April,:lgzs, end. . July

2é August, 1929. Tals ssudy shows that rates charged cor-
tein shippers did no% comnform with the eIXfective tariff of
Rasmussen Company as 10 shipments of milk, cream and cott&se
cheese. The roport contains a summary- of shipments by commo-
éitias nemed in the tariff from and to points not provided .
for in the tariff. Iv also contains & list of commodities
transgported not provided for in the tariff on rilo.ﬁ.

Benjamin Jemes, Secretary-Ireasurer of Raamus sen. . Com-
ALYy testi:ied tnat the incorpor Tators of REasuussen COmpany
wexe Rasmussen, Jamzqiand.W; XK. Ward end thet these three alsof
in¢o:poratedv86r§ice Lines, Inc. Rasmussen and James ﬁere also.
oz the boards;bf dizectors of the two companies and all three

were stockholders in botkh conmcerns. This witness.rurther‘tege,

siried that since October 1, 1529, the plece of busimess of

Sgsmussen Compasy hes been.in Osikland ené that of Service

i?nes, Tnc. in Emeryville. Service Lires, Inc. was orsaﬁizod :
"ﬁegausé we wantéd To engage ‘in the contract hauling‘Qgsiansﬁ"
{Ir. P. 214) and "because you can not haul * ¥ ?\you can not, )
éogductxthe'contréct businesz with a franchise . corporatvion”.
(Tr= Do 216)e. | . | ’

George L. Carmichael is Traffic Memager of Service

Lines, Inc. receiving his instructions from Rasmussen and
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James. Ee testified that he wes instructed to melke such cone
tracts as e sew it 10 make, to exercise rull authority, o'
exclude certein contracts end to select nls shippers * * * to
pick amy séditional shippers that might come to them in oxder
10 meintaln the volume of Ifreight and xeep thelr eguipment
Busy. (TT. Do 264 & 265). Some ten contracts have been ar-
bitrariiy cancelled; Cortaln of the alleged contracts are
written, others are verbal. Some are in the form of & let-
ter 1o prospective shippers, Set:ing out what particular ser-
vice thls compery offers znd were glven where the shipper
"prei‘erred_ a letter ¥o & contract.” "In other woxds, it is
é Tull detalled letter wilech :-eallfr 1;. as good as a con-
trect.” (Tr. p. 268). "Temporary ccmtracts” have also been
mgde rér he.ulrlii‘gu for & limi'ced »eriod. Se:wice Lines, Inc.
has a depot in San Frencisco end an office in Saéramenté.,
Respondents® Exhidit 12 lists some tweniy~seven |
tims which Service Lines have rerused es shippers. Zxaibits
10 and 1L are 'oills’covering prepaid .s:nipments from F.?I.Truitt
at Civson Terminal, Oskland, %o MeS:Lus & Drescher at Sacramento
on foxms headed “Seriric;g Lines, Inc., ¥ost Freight and ’sz‘préss
Service, Oaklmd-bepot,lss0~'34th S‘c:eé.t." "Service Litzes has
no writ:‘.né; or "cozitrac‘c" with e.‘.-'c,b.er the éonsie:nor or consignee
abeve memtioneé, al'chouéb. it bes handled shipments Tor the
Gibson Terminel (Lawrence Warehouse) ror soxme time. 4according
0 the imstructions given the trafiic manager of Service Lines,
‘Inc., "there was RO sot 1limitation on the number of contracts
but that wes to be left up W oy Judgment." (Tr. p. 346).
Typical of tae form of the allese& contracts two

writings were introduced in evidence (Exhibite 7 & 8), being

.! ' '7 -
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with H. J. Eeinz‘Corporation of Berkeley and &. Schilling &
Company of Sen Francisco. 4in analysis of these Writings soows
that the fomm used Goes not provide for any specific period
nor eny specific volume or amount of tonmage. ‘They 4o mot
impose an obligation on the shipper %o patronize the particular
sexvice. Rates quoted in the writings are stabilized. "For
instance, on c¢coffee, we do not like tO diécriminate r;om‘éne
men %o anotiaer and we 4o not maintaim our rates in that way. .
They axe¢ not & wild bunch of rates. Ve have all the seame rates
in there.” (Tr. p. 307). That Service Lines, Inc. has not
1tselr considered these writings as binding is evidenced by
the fact that several haveAbeen "drbitiarily cancelled™ by
it. Respondent's Zxhidbit 13 lisﬁs some Toxty-six ”con%racts"
now 1n force covering service from the bay cities o Sacradiento
and points in the Sen Joaguin Valley ﬁmOdesto, Mexced, Tﬁilock,
Ripon, etcCa)e Eleven of these are oral understandings,raeyen‘
are letters of confirmetion, eight are in the same foxm as Ex~
»ibit 8, end nineteen in the same form as Exhidit 7. “THe special
or temporary "comtracts” sre not listed in this exhibdit.
Thq rﬁle is weli settled that operations under sucﬁ'un- )
derstendings, whether oral or writiten, are not those of a pfii

vate carrier within the doctrine of Frost vs. Reilroad Commis~

sion, 27L U. S. 583; (Bakersrield, etc. Comevany v. Willhour,

L C.R.C. 367; Thormewill vs. Gregory,3l C.R.C. 84%; Re Jack

Hirons, 32 C.R.C. 48; Tucker vs. Payne, 52 C.R.C. 200; Pioneer

Sxoress Company vs. Keller, 32 C.R.C. 5l4; Petelums, etc. R.R.COe

ve. Leel, 33 C.R.C. 63.) Nor may a common carricr truck iine

transmute itself into & private contract carrier and by so doing

defeat & restriction placed upon its operative rights (Resmussen

E_O_. VSe B&rl‘.‘ﬁre COL,_ 32 C-B-C- 8@2).
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ir. Resmussen testified that Rasmussen Company was &t
the time of the hearing-operating Irm Pleasantén % San
Frencisco and Palo Alto and Hedwood City,.although not authore
izéd to operate between those pointz, Service to and fron
Selines bad been absndoned as has that Irom Modesto to Oakland.
Autkorization for such abandomment hes not been obtained. . Time
schedules have bheen changed from tige to time bgt these chahses
heve not been filed with the Commission. The company has alsp
operated between Tatsonville ané Sen Framncisco, points. not '
| authorized by their present certificate. It furtaer appeears
toet operations have been conducted between Merced and San
Francisco in violation of the certificate. The infractionms
iisted above pertein to the hauling of authorized commodities
(milk, creem and cottege cheese) and im and o themselves con~
étituze Just cause for the revocetion of & certificafe, aven
4 the heuling of unauthérized commodities was. not % be here
considered.

. is to Service Lines, Inc., it it admitted that.it.is.
. engaged in,transportiné pnopefty by auto trucks over the pub~
1ic highways of the state, between Iixed tezmin; and over
regular routes. It ¢claims, however, ©o be 30 hguling as a.
private carrier and not &S & COmUON cerrier. A cereful re-
view o2 the recoxd shoﬁé,;his contertion to be Without merite

.Violetions of existing certificates or attemptis to
evade, regulation are not lightly To be excused or ?olerated,.
As.expreséed‘by théASuprgme Couxt of Caliroxmia, "If suck.& .
studied;attemptvto eVade,tnclprovision of the sta%ﬁte should
prove aveiling, the law will become a nullity and tiae. primery. .

purpose of the act to regulate auto truck transportation com-

»enies would-céma.to-nausht." (Zeynes vs. MacFarlane, 1529,
78 Cal. Dec. 92)e o '




ORDER

An investigesion having beexn instituted into the 5per4
ations, etc. of R. W. Rasmussex Compeny, Incorporatéd, and
Service Lines, Iné.; orders to show ceuse Why any cnd all op-
erative rights o2 R. W. Rasmussex Compeny, Incorpbfatea,'bhould
20t de &gvokea and anhnlied;'and why Service Lines, In¢., should
not be ordered to cease and dgéiét common cerrier operations,
hearings heving been hél& thereon and the matters heving been
subnitted od}briers, ' | S o

IT IS'HEBEBY‘ORDERED that the certiricate'heretordrﬁ
Sranted by Decision No. 16318 in Applicesion Nol'11576‘dhd'
aufhdrized %o be trensferred £0O réspondent‘aa V. Resmussen
COmpad§, iﬁcorporated, by Decision No. 19015 iﬁ,;pplicacion,
No. 14084, be and the sexe 13 herebdy revoked and annﬁlléd'
end szid R. W. Resmussen Compazy, Iﬁcorﬁorated,'oraered'to

cease and desist ell common carrier operations vhereunder

within thirty (30) deys from the dete hercof.

I TS EEREEY FOUND 4S L.FACT thet Service Lizes, Inc.,
s operating as & coumon carrier of property by &uto truck
=or coampensation over public highways 4in <this stato between
2ixed terminil and over regular routes between Sen Franclisco
and Tast Bay cities onm the oné'hund and Sacramento on the’
other hand,‘énd between Sen Francisco and East Bay cities
oz the ome hand and points in the San Joaquin Talley on the
otber Hand, all as morTe specifically pointed out in the
' opinfon preceding this order. ' B

-
v




IT IS EERZEY ORDZRED thet saild Service Lines, Inc., imme~
diately cease and deéist'such common carrier operations unless
a®d until a certificete of public convenieace and necessity shall
have been obtained therefor, and

T IS EEFESY FURTEER ORDERED that the Secrotary of this
Commizsion serve or cause to be served a certiried copy or’
 §h1s opinion and order upon sdid R. W. Resmussen Company, o~
;Efporated, and Service Lines, Inc., &nd meil or cause 0 be
mailed & certified cony of this cpinioi;énd'ordér to‘the DisL
trict At tc:neys of Sen Francisco, slameda, Contra co~ta,,bolano,
Sacramexnt o, San Joaquin, btanislaus, lMexrced, Sante Clara, Sen
Zenivo, anterey, Santa Cruz and San Meteo Counties
 For all ‘other purposes the effective date of ﬁhis'opin;on
and order shall be twenty (20) days Lrom the date hereot.
Dated at Sen Wrancisco, Califo*nia, this g day of
March, 1930« | ‘ I
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