Decisior No. 99P94K

BEFORZ THE RAILRQAD COMMISSION OF THE STATE OF CALIFORNIA

T.J. PENFIELD, F.X. ARNOLD,
R. SCHORER, K.X. MACK,

MRS. 4. PAUL, ALBERT PAUL,
GUS ANDERSON, CHRIS BLAUFUSS,
N.P. COLVIN, GEO. W. XELSEY,
LILLTAN M. SALTER, ZUGE L.
MCCONNELL,

Complainants
Voo

OCCIDENTAL LIFE INSURLANCE COMPANY,
a corporstion, and L.H. CEATTERSON,

Defendants.

Case No. 2674.
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Harold S. Morrison, for Complaeinants.
Anderson & Anderson, by T.6. Anderson,

for Occidexntal Life Imsurance Company,
Defendant. '

BY TEE COMMISSIQN:
C2ZINICYX

The above complainents, woter users and property
ovners in what Is Imown as Rivino Orehards Subdivisioh near
Riverside, allege that defendant Chatterson, in selling them
lots in sald tract, agread to axd did for z period of one and
one~hall years supply them with water for domestic and irriga-
tion purposes for compensation, and seld complainants seek o
bave this Commission declare said Chattersen, as well as the
defenda.n_t Qocidental Life Insurance Company, to be rurnishi:_zg'
them water as a pudlic utility and enjoined snd restrained in

discorntinuingz said service.




The Qeccilental Life Insursnce Company answered the
complaint, denying that it iz xmow or at any time has been a
Public utility sudject to the jurisdictior of this Commissiox.
Defextant Chatterson also answered the oomplai;:t, derxying that
ke 1Is rexdering o pubdblic utility service.

A public hearing on sald complaint was held defore
iner Gamnon in Los Angeles.

The evidence presented in this proceeding discloses

the following facts: In 1926, L.H. Chatierson was the owner
and in possession of a tract of lanld comprising adbout 286 acres,
mostly agrictltural larnd set to frult trees. On Cotoder 18,
1926, Chatterson executeld a deed of trust to & portion of sald
tract containirg about 100 acres to secure a loan in the sum
of $33,500., the Occidexntal Life Insurance Coxpany being the
beneliclary under such trust. The remaining portion of the
original 286~acre tract was thereafter enc'nmbered Ty deed of
trust %0 secure & loa.ﬁ nede by the Metropolitan Trust Company.
In accordance with the terms of the escrow Instruc-
tions of the Qeccidental Life Insurance Compary, said company
withheld $5,000. from the loan of $33,500. ™o de used b:}-
ir. Chatterson to pay for the Installing of good and sufficlexnt
Puping plants and wells on the property securing our loan™, .exnd
sald Chatterson iz compliance therewith caused & well %o be
dxrilled on the tract covered by the (cclidental Trust deeol and
Installed a puaping plant and reservoir. The well was completed
in Januery, 1927. 4 pipe was lald from this well %o conmect
witk the pipe systex Installed by Chatterson or the adjoirning
Riviro Orchards tract, which he had subdivided in the meantine
into zame 44 p&rcgls, ard water was served froxm said well and

reservolr o 1ot purchasers in the latter tract commencing esarly

.




in the spring of 1927. The Qccidental tract was never subdb-
ﬁivided by Chatterson and the deed of trust thereto does nov
indicete that any provision was rade Lfor a sale thereof in
parcels, or that it was % be used Lor any purpose other than
agriculturel property. Through foreclosure proceedings the
Occidental Life Imsurance Company acquired.the property covered
by the deed of trust om about June 16, 1928. TUporn acquiring
possession, the Insurance Company for & time continued o op=-
erate the well for the »urpose of furnlishing water without
ctarge to the oconsumers in the Rivino Orshards Tract cnd later
served notice that it intended to discontinue all service
rinety days after the 15tk day of June, l192%.

The evidence is clear that Chatterson or his agenis
represented to all lot purchasers in the Rivino Orchard Trect
thet he would supply them, for compensation, with all water
needed for domesitic and irrigation purposes, and that he Ald
supply then with water cbtainedArram the well which ke had
drilled on %the Occlidental tract until his interest in the same
was foreclosed by the sale under the deed of trust. Chatterson
1s no loxnger an owner in the Rivino Orchards property and has
apparently abandoned to the Lot owners all his rights in the
water system therein. Though he filed an answer to the com-
plaint, he did not appear as & wiitness in this proceeding.

There is no dudbt that Chattersor did undertake %o
render to complainants a public utility water service, but, since

the land upon whick is located the well which served as a source

of supply for Chatterson's water system is now in the possession

of the Occidental Life Insurance Company, complainants seek o
impose upon that compamy the same public burden. We are of the
opinton that there 1s no duty resting upon the Occidental Life

T




Insurance Cozpany %o render & pnblic.utility water 'service
throughout‘the area which Chatterson undertook to serve.
Neither can it e safd, in owr opinion, that the well and
resorvoir situated upor the lands now owned by 1t were, wkile
in the possession of Chatterson, so impressed with the pudblic
use as to compel it mow to operate the well and %o permit e
owners in the adjoining tract to obtalin water therelrom. AT
the time the Insursnce Company made the loan to Chatterson
there was 2o such servitude upon the property. From the evi-
dence submitted we f£ind that at the time the loen was made

the Instrance Company had no knowledge of the intention of
Chattorgon to develop water on the proporty described in the
deed of trust for sale in the ad joining Rivino Orchards Sub-
division, snd that 1t did not thereafter, prior tb the fore-
closure uzder the deed of trust, in any mamer acquiesce Iin
Chattefson's taking water from the newly developed well for de—
livery anéd sele upon other lexds. The Insurance Compeny thus
having had no krowledge of the pudlic service undertalken by
Chatterson, and *he said company having made no represexntations
to compleinants or other purchasers in the Rivino Orcherds Sub=-
division, and having received no benefits from the sales of
property in said subdivisior by Chatterson, there is ﬁo basis

rof the applicatiorn of any estoppel against the Insurance Com-
peny. Without such evidence which would Justify a finding of

sstoppel, we are aware of no principle of law whkich pexmits the
author of the trust created to secure a loan, while remsining
in possession of the property, %o defeat or izpair the seounrity
vy dedicating & part thereof to public use.

As the defendant Chatterson has no further conxection




Witk the wtility system in the Rivimo Orchards Subdivisiom, it
would Ybe an 14le act to direct any order to him requiring him
to obtain a water supply from another source and to continue
sexvice to complainants. As to defendant Occidental Life
Iosurance Company, we are of the‘opim.on that the complainaxnts
bave not shown that it is operating a public utility anéd that
the complaeint should, therefore be dismissed.

4 public hearing having beem held upon the complaint
23 ahove entitled, the matter subtmitted upon driefs and now
being ready for decision, and basing its order upon the Lfindings
and conclusions Iin the opinion abdbove,

IT IS ESRERY ORDERED that said complaint be and 1% is
nereby dismissed.

Dated at San Francisco, Californie, this Z 24/ day
oz, %gfm// ., 1930 '
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Jommissioners.




