Declsion No. .

DEFORE TEE RAIIROAD CCIMISSION OF TSE STATE OF CATLTFORNTA

IFE CEARLES NELESON CO.,

NORTEERN REDWOOD LUMBER COMPANY,

SAYSIDE REDUCTD COMPLNY,

ZALOND TUMBER COMRANY,

ZOLNES EUREXS LUMLEZR COMPANY,

J.o R- m CG-._, :

TEE LITTLEZ RIVER REDYOOD CO.,

CEICAGO ILUMBER COMPANY OF WASHINGTON,

SUMEOLDT REDWOOD COLPANY, .

AMERICAN TANK COLRANY,

ELZ RIVER MILL AND LUMEBZER COLPANY,

UCKAY & CO., POPE & TALZQT,

CEAS. R. McCCRMICK LUMBER COLRANY OF
DELAVARE,

TEE PACIFIC LUMBER COMPLXNY, -

Compleinants, Case No. 2685%.

Ve

TZE ARCATSA AND MAD RIVER RATILROAD COMPANY,
JORTEVESTERN PACIFIC RAIIRCAD COMRPANY,
TEE ATCEXSON, TOPEKA AND SANTAL FE RAILVAY

COLRANY,
CALIFORNIA WESTERN RAILROAD & NAVIGLTION
COWRANY,

CENTRAL CALIFORNIL TRACTICN COLPANY,

FPETALTUL AND SANTA ROSA RAILROAD COLPANY,

PENINSULAR RAILWAY COMPANY,

SACRALENTO NORTEERN EallWAY,

SOUTEERN PACIFIC CONPANY,

TIDEWATER SCUTEERN RAILWAY COLRANY,

TEE WESTERN PACIFIC RAILROAD COMPANY,
Defendsants.

TNION ZUMBER COMPANY, & corporation,
' Compleinant,
vs.

CLLIFORNIA WESTERN RAILROAD & NAVIGATICN
'COW&W»

NORTEVESTERN PACIFIC RAIIRCAD COMPANY,

SOUTEZRY PACIFIC COMRPANY,

ATCEISON, TOPEKL AND SANTA FZ RAILWAY
CONPANY,

FESTERN PACIFIC RAIIROAD COLPANY, and

DITLIDML & SANTA ROSA RAIIROAD COLMPANY,

Defendants.

Case No. 2736.
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4. Larsson and R. J. Bliteh, for complainants
in Case No. 2685.

Sanb‘orn, Roerl & Smith, for complainant in Case
No. 2736. '
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Jomes B. Lyonsz, 4. L. Whittle, J. L. Flelding
and J. J. Geery, ror defendants Southern
Pacific Company, Nortiwectern Pacific Raile
roaé Compeny, Peninsular Railway Company,
and other defendants not dlinectly repre~
sented (except calirornia Western Reilroad
& Navigation Company end arcats & Med River
Raeilrosd Compeny), in Cacze No. 2685.

Jenes E. Lyons, 4. L. Whittle, J. L. Flelding
and J. J. Geary, for defendants Souvthern
Pacific Company, Northwestern Pacific Rail-
~oed Company, Petalume =2nl Santa Rosa Ralle
roed Company, apd other defendants not di-
rectly represented (except Celifornia West-

ern Railxroad & Navigation Compeny), in Case
No. 2736.

BY TEE COMMISSIOX:

OPINIOX

Complainants are corporations engeged in the menuface
ture aad sale of lumber and its products. |

The complaint in Case 2685, filed &Lpril 24, 1929, and
ewended Moy 22, 1929, alleges (&) that defendanis in applying &
rate oF %5.50 per 1000 £eet, board measure, for the tran,porta-/
tion of luzber from.poinvs of productfon on the Northwestern.
Dacific Railroad and Asxcata & Mad River Reilroad to & n‘?rancis—-
co, Oakland, Richmond and other day points, or when desmined to-
points veyond the day aiztrict, have arbitrarily assessed this |
Tato on &n erroneous measurement of the lumber, Ies ﬁlting.in
chargev which were, are, aad for the Iutlure will be unjuet and
un:eaeonable, {n violetion or Section 1% of the Public Ttilities
Act, inapplicable 4n violation of Section 17 of the Act, prefu—
diclel 12 violavion of section 19 0% the Act, and in violation
of the long and, ,ho*t heul, sné aggresate oOf intermediate, PTO-
visions of Section 24 of the Act; end (b) that defendmntv have.
refused %0 apply the said ratve of §5.50 per thousand feet, boexrd

oa various semi-mapuractured articles, contrery the

meacure,
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terms of their teriffs. -
The ceampleinant in Case 2736 mekes the same allega-
tione as to Sectioms 13, 17 and 19 of the Act with respect o

derenfants® alleged practice of determining the measurement ot

lumber on an erroneous basis in connection wiilh & rate ol $5.50
per tmousand feet, dboard Teasure, applicable from Fort Btagg
to Sap Frencisco, Oakland, Richmond and other bay points.
Reparation und .rates ror the future axre sought. Com~
plainants in Cese 2685 ask reparation on shipments on u;:hich the
cuse of action acerued more ithan Iwo years prior to the Iillng
of the complaint dbut which were registered with the Commission
aithin the two-year statutory period by the filing oI informel

complaints. These shipments are verred from further considera=-

tion. (Los Angeles & Splt Lake Railrosé Co. vs. Railiroad cémisy-
cion of Celiformia et el., 77 Cal. Dec. 594.) |

while the compleints slleged pumerous violations ot |
the 2ublic Utilities Aet, the primery issue here is omec oI tar-
1;"1‘ interprotation. |
- public neerings were held before Exeminer Geary at
San Franc:\.scd September 1L, 12 and 1%, 1929, end the proceedings
having been sebnmitted and brief, r{led ere now ready Ior & de-—
cision. 2By stipulation hoth cases were neard upOR & COMIOD ::ec..
ord. and will pe dlsposed of in one deciclona
Tn 1924 defendants, 10 meet the competition of lLumber
schooners, published a rate of $5.50 per thou'se.nd feet, board
masu.z"g, opn "lumber, viz., the products of saw and planing :gill
plar.-t; not furtzer advanced in manufacture taan by sawing, re-
sawing and placiag lengthwi...e through o standard planing machine,
erose=cut tO lexngth apd ends matchedl”. This rate applied rrom
points of origin on the Arcate & Mad River Railroad, I\o:tnwo.,tem

‘pacific Railrosd and Calii‘ornia destern Rallroad & Navi gation




Qompany %0 the San Francisco Bay district. The joint rates
were contalimed in Pacific Freight Tariff Bureau Terisf llfeH,
C.R.C. No. 489, or preceding issuecs, and the local rate of the
Nortiwestorn Pacific i1 thet line's Locsl Tariff 12-C, C.R.C.
No. 272, or preceding issues. The Joint tarirf contained no
provision for determining the number of board feet in- the ship-
ment. The Locel Toriff however In Item § thereof provﬁded thet
Iumber less then one half imeh in thickness would be considered
as onme nelf ineh, and when over one helf inch end not over one
inch 1t would be considered as one inch. In applyine these tare-
irrs detendants have computed the charges upon the.basis 6r the
megsurement of the rough lumber, as shown by'cou@iainants' in=-
voices 1o the buyer. In meny cases the lumber has been zurlec—
ed before being chipped, 0 taat the dimenmsions therecr'are less
then those of the rough boards. Complainants conzend'tﬁaz on
all such lumber the actual mumber of board Zeet In thé\dnipmenx
should de uzed To compute the charges, rather than the'quantifyg
in the board before 1t was surfaced. |

1 board foot is derinmed in Webster's Internatiomal
Dictlonery as | |

m4 volume equal to that of a board one foot by

‘one root by ome inmch, or l44 cublc inches, used
in measuring lumber.” o

ind iz a pudblication kmown as The Practical Lumbermaz, published

\'u

by Bernard Brereton, it is stated:

*The unit of board measure is the board foot, One
root square axd one inch in thickness, and the
nuxber OF board rest in any given material that
1s being messured according 1o this stendaxrd is
obtained by dividing this standard volume of a
board £oo0t into the net standard volume of %the
material to be measured. This rule applises
whether the material be ome inch Iin thickness
or saume greater or less thickness." ,

Complainants contend that these technical definitions
of a board £oot should de used to measure the lumber in their
shipments, although they are coRtrary to the long-esteblished




custon prcva.len* in this ter:cito:'y T0 compute a "board root” of
finiehed J.unber upon the dimensions of the rou@h iumber berore
it wes surfeced apnd trimed.

| It is the practice whem an order for finished -'1@;'0;:'
is receivéd, T0 take the roulgh lumber froxz the pile, tally ah&
invoice, anéd run it through a planing moehine to surface. to the.
desired cize end pattern. An additionel ckerge is made for this

Turther process of manufacture, dut the lumber when it is sol&.

is basged not upon the number of board feet in the finished prod?-

uct but upon the number or feet before the lumbor was surfaced.
This custom is sanctioned by the United States Department of Come
merce in a booklet issued by it and entitled, "Eliminetion of
Weste, Simplified Practice, Lumber™, revised July 1, 1926, where~
in it is stated: - | |
wumber of stendard size shell be tallied board meas—

e (e o s et oot Bensuteent e

be based on the surface dimensions.

"The board measurement of dressed lumber of standard
sizes saell be based upon the co*responding nomim.l

@imensions of rough green lumber.”

This rule was adopiec in Toro Februery 8, 1927, as "Standard
Specifications for Bastern Crades of Calirorale Red.v.vood I.ui:b.er"-%_’ |
by the California Redwood issociation, of which complainants exe
membexs. Likewise the stesmer lines operuting from and to the
‘-‘{ec.mood Belt, creators of the compeiition defendants endeavore&
to meet when they established the rate of $5.50, compute their
transportetion charges for dressed lumber upon. the dimensions.

of the rough greeu lumber before 1t was surfoced.

While the record shows that this prectice is not un i~
versally rollowed., differing in varlious localities, the record.
leaves no doubt that the preveiling custom and one which had
been followed for years bY both complainants and defendants, was
to determine the number of board Teet ir dressed lumber by TZe




use of the dimensions of the rough lumber. Indeed 1t.was not
wptil the Latter part of 1927 that defendants received ey com-
plaints from the lumber industry, as theretofore it had been
conceded thet this was the proper wey of determining the pumber
of :eet in the shipment. 3ut in 1927 a treflic repre.,ente.tivo
or some of the lumber Iinterestis apparently discovered that a
technical interprevation of the meaning of the terﬁ ™oard foot™
would produce lower trensportation charges. Theresfter claims - -
were filed with the cerriers, and shippers were advised to show
oni-t’:.eir invoices not only the gross measurement of the ...hip-
sente wpon which they were reimbursed by the duyer, but_ 2lso the
ez measurement which they contended the cerriers should ;35 
compu.‘cing the freight charges.

While we bave neretofore held that the im:ention of
the Tremer of the tarifll wes not controlling and that a tarir‘z
should be construed accordicd o its terms provided the inter-
'oretc.tion co placed on the tariff will not result im an absurd
.,itu..:c ifon, we reove also reid that where in the tmsporte.tion:
r1eld terms have been used in thedir accepted comuexc ial sense
ror s long deried of time, peither shippers nor carriers can re=
vert O & techoical inxerpretation.to compute the *reighx chqrgrr

es. (Cepital Rice Millc V3. Soutnern Pacific, & C.R.C. 156-;

Gimre Oil \;OI!I'D&_X TSe JL.T &4 S F .R_Eop 28 C-R C. 878 ) The m'—

sorstate Commerce Commissior bhes held %0 the same effect in

Torves & Sons Piend CO. VSe 4eleSe ReKe CO., 0L ....C.u. 74, exnd

Geperal WMotors Truck CO. V- C.TW.RY.CO.) :L:I.a T.C.Ca 99. “':»o\
cor a5 this Tecord indicates, the TOXWS in the taziff "peT

1000 feet™ or "per 100Ieet, voerd measure” Whon applied 1O
dressecd lumbder gXr¢ underc'cood by ‘cno trade to mean ’che m:.mber ot
reet conteined in the rough lumber before 1t is surfeced and
trizmed. The charges which defendants hvve assessed a.nd coll-

ected are lawiul ander Section L7(2) of the Act.
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Compleinants suggest that the rate of 45,50 per thou-
saxd Teet be converted to a cents~-per~l00-pound dasis 2s & more
setisfactory method of ccuputing the charges and one waick
would eliminate sny chance of dispute. They suggest & rave of
16 cents per 100 pounds, claiming it would be approximately ihe
equivalent of the present rate. However, in this particular in~
stance it is imdracticadle to change the rate toll a pe:r:-lOO—pbunc[
basis. Redwood lumber vexies in weight from 2 to 4 pounds pm:'
foot, depending upon the duration of the drying. 4 16-¢ent
rete would be equivalent 10 $6.40 per thousand Leet 6:;' lumber'
weighing 4 pouxds pexr root end $3.20 per thousand féét‘ o-zf LU
ber welghing 2 pounds per foot. As the present rate of 45450
per thousand feet was ostablished to meet the competition of
water carriers it iz apparent defendants would unler the ;brc-
posed adjustment odiain noﬁe of the heavier lumber and would
we Torced to carry the lighter we ight luxber at ch&rge? mater—
fally less 'chrm they are now receiving wader the present rate.

nere ic nothing here beforc us To indicate thet the' :
accepted method of determining the measurewment of dressed lume
ver hes resuvlted m unrea.,omble, prejudicial or pre:’:eren.tial |
cherges or charges which were 1n sxcess of the aggregate ot .'m-'
trrnpediate rates. Oz the contrary the prepond.erance or m—
dence leezds us to ccnclule that the presont charges BI'G' GICGP-
tionally low due to the coxpe cition of waler ca.rrier ) |

Comla.inan'cc did however call attention e poss*ble
violations of tb.e long and .,hor’t haul provis ions © ot C’cction
24(g) of the act, for theoreu.cally u.nc’.er the nrovi.,ions of
Rule 9§ of Northwestern. Pacific Tariff lz-c, c.. R.C. 272, tn.e
charges frox Eureks O San Frencisco could »e hie;her tb.an Lrose
orovided iz Pacific Freight Teriff Burean Tarifl ll’?-;, .I-l‘,c.‘

389, from Xorbel, = point beyond murexks, 0 San Fraxncistls
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Coxpleinants were unsble to chow that any shipments had moved
or were likely to move in violation of the long and short ha.ul.
clause. Zowever derendents should clarifly tholr tariffs =0

that there would be no possidility orf creating an,une.uthori‘zed.'
violation of Section 24(a). |

The:-e now remains ror consideration the allega.tion
in_l Qa.se 2685 that defendants have refused 10 apply tn.e rate of
£5.50 per thousand feet board meesure on luxber articles such.
a5 sawn stekes ond shskes. The testimony oI complainants? wit;
nesses shows that these articles come within the teriff de-
seription of lumber as they are not Tfurther advanced in ﬁanﬁf_
fecture than by sawing, re~sawing and by passing lengtawise
tharough a standard plening machine, cross—-cut t0 length, ends
metehed™. The rete of $5.50 clearly applies on the ar‘ticles
mentioned. There is mo evidence in this record that comﬁia:in-
ants nede any s;ipments of sewn stekes or shaXkes wpon wiich .
the =ete of $5.50 should have been eppiied. IT such shipments,
were mede -defendents should refund the overcharges.

Tpon consideration of all the facts of recoxd we are.
of the opinion and find thet tke practice of defendants in ro.tu
ing to apply the rate of $5.50 per thouwsaznd reet boa...d measu:::e , .
on lu:nbe... products suck as sawa stekes and shakes is contraxry
%o the applicedle tarill in vic etion of Section 17(2) of ther
ict. We fuztier Lixd taat as to all other matters the{ com=
pieaint showid be diszissed. , I

SRDZER

It

These c=s€s 'hav‘:;.ng veon-duly heard snd submitted,
Zull ir.ve.:c igetion of the matters =nd things iavolved taving
beer. h,ad, end basing this oxder on the mndine;s or Tact and.
the ¢ozclusions contained in the opinion which p::ecede..,thi.,

order,
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0 TS EZRESY ORDEIRED thet defendants, The Arcats and
. Med River Railroad Company, Northwesiern Pacific Reilroad Com=-
pany, The Atchison, Topeka and Senta Fe Réilway COmpany, Cali-
rornic Western Rallroad & Yevigation Company, Cextral Califor-
niz Traction Company, Petaluma and Senta Rosé'Railroad COﬁpany,
Deninsuler Railway Company, Sacramento Northern Railway, South~
exn °acitic Cozpany, Tidewzter Southern Reilway Company exd The
Testern Paciffic Railroad Company, according as they participated
<n the twansportation, Be 2nd they exe hereby d;rected 10 cease
and decist and thereafter to abstain from applying, demending
and collecting for the tremsportation of sawn stekes aﬁd'shakes |
any‘charge greaté: or less or different ¥han that contained in
the tariffs on file with this Commission. |

17 IS EZEREEY FURTEER ORDIERZD tbat In all other re-
spects the coﬁplaints ve and they are hereby dismisse&..

Dated at Sen Fronelseo, California, this _42¢z¢1_day
ot April, 1830.
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Comf.issioners.




