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Decision No. 924-'3 2

BEFORE THEE RAILROAD CONAIISSION OF TEE STATE OF CALIFORNIA

In the latter of the Application of

G. MX. ADAMS, doing dusiness under the
fictitious name aand style of XK. Ba
DURCEASING AND DELIVERY SERVICE, for
(1) en order of this Commission deter-
nining waethexr or not the saild
Commission has jurisdiction over the
business end operations of applicant;
and if so (2) for a certificate do -
clering vhat public convenience and
necessisy reguire the operation by
applicant of suclh service heitween San
Mrancisco and San Jose and intermediate
points, and vice versa.
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Terry Ae Encell, for Applicante.
Z. We Hobbs, for Southern Pacific Company, Frotestant.
We E. RObinson, for Piloneer Zxpress Co., Protestant.

CiARR, Commissloner -

0PINION

The applicaetion here preszented is a pecullar one.
ifter alleging the character of operations of the epplicent
the Comnisslion 1s reguested "o detérmine vhether or not said
Commission has jurisdiction over the business and operations of
epplicant conducted es herein set forth; end if s0, "0
certificate such overations.” There 1z no offer to dedicate

property %o the public service. On the coatrary, it is alleged

m¢het 1t is not the intention of applicant to operate as a commor

cerrier nor perform aay act or acts from waich actusl or implied
dedicetion to public use could be held to be a fact.”

At the public hearing held on April 2, 1930, the appll -
cant, through Thaomas Xeller, itz General lansger, who has full
cherge of the business as now conducted, related in considerable

detall the operations ec now being conducted and stated thet 4t




wes the desire O continuc such operations in their present forme.

Counsel Zor the eppliceant then requested that some determination
be medo es to whether or not the Commission considered that 1%
ned jurisdiction and that if the determimation wes in the affirm-
ative, the applicent be afforded opportunity to prescnt public
witnesses es %0 the convenlence and necessity of & continuwation of
tﬁe present service.

T think the mester mey be disposed of without the
nécess ty of further aearingse.

The-situation prescnted Lz o poculier one. This applicant

in Plcneer Dxpress Co. v3. Xeller, 32 C.R.C. 314, (Decision

N0.20349, Case N0.2508, decided October 18, 1928), was fourd to
be engaged in common carrier operations and was ordered to cease
ané desist. Thereafter, upon affidevit being £iled that the
Wapplicant ned not complied with the order of the Commission,

. Xeller, the lanager, was cited for contempte. After e hearing
on this citetion it was found that he hed not changed the
cherecter of his operations and was guilty of contempt of this
Comniss fon and & fine was imposed. Application was mede to
thersupreme Court fLor & review of this order, dut the Supreme _
Couxt rofused to issue a writ. (Xeller vs. Railroed Copmission,
S. F. 13758).

Theréarter, in Tebruery of the present year, Xeller pald
the fine imposed. Following thiz the present application weas
f1led.

ir. Keller, the applicant'®s mansgor, testified here that
there had been 210 change in the operations of the Company since
on or aboubt the time the Cine for contempt wes peld, except theti
the service accorded had been reduced from twice to once & day
and that the number of customers.of the applicent hed been some=

what reduced.




Accoxrding to Mr. Keller's testimony, the character of the
§§esent operations of the applicant, which it is desired to
continve, iz as follows:

"pélicant has about forty customers consisting of gmrage
and automobile parts concerns and radio dealers in the
Peninsuler cities. For these he peorforms what is claimed
to be primarily e personal service, with transportation om the:"
highway = nere 1ncident. Tois consists of stopping each
day at the place of business of the cusvomer and picking up
any orders %0 de rilled or saﬁples o old pearts to be duplicated.
Taer 'a snopping sexvice ic performed in San Franéisco to Till
the orders and duplicate the spare pdrts desired. These are
aséambled,'transported in a truek which the applicant has, to
*he places of busiﬁesa of the various customers and delivered.
Tor this service epplicant receives a flat compensation per
month waich apparently 1s the result of bargaining between
applicau* end the respective customers, this amount depending
tpon the exteat and wvolume of tae service Seguired. Sometinmes
C. 0. D. packages are transuorted to the cu*tomerw, ror which &
charge of 15 cents per nackmge iz made, %ais being in addition
to the flat monthly charge.

In eddition %0 this the applicant also does certain general
h&uling for several concerns which have ﬁocated in San Fraxcisco
end the Peninsula with agencies in the Peninsula and Sen Francisco.
As o this class of his dusiness, testimohy-does not indicave
the piesence of any particular element of personal service.

It is cleimed these are private contract operations.

The line separeting operations over which the COmmission

a&v certitication Jurisdiction from those a~ %0 which it has

not, is nou elways easy to define. The leaqing &ecieion of

this Commission on what may be termed a "personal qorVIce

operation™ ic Here vs. Gilboy, S1 C.R.C. 566, (Decision No.l9dld,
-3




se N0.2443, decided April 13, 1928). ZIvidence in tiis

roceéding developed that one Thomes Gllboy was transporting
filns, ete., for moving picture houses and, Iin conmection with
the transportavion service, was giving & personal service that
made the act of tramnsportation o minor feature of the service.
The coxmplaint egainst him was dismissed. Alse meny decisions
heve been 2anded down dealing with situations where & perty
claimed he waz doing & private contract as dlistinguiszhed from

e common carxier dusiness. In nearly all of the cases of
these charecters where the locatlon of the line as compered with
the partj's operations was involved, the contention was advanced
that en attempt was being mede to evade the lawe It is easy
%o over estimate this element for, os saild by Mr. Justice 3blmes

in delivering the opinion of the Court in Superior 0il Company

v. idssissivvi, 74 L. ed. (4é&v. Op.) 320, declded TFebruary 24,
1930:

"The fact that it dosired to evade the law,
as 1t is called, is immaterial, bdecause
the very meaning of e line in the law 13
that you intentionally mey go as ¢lose to

¥ as you can, if you &0 not pacs it."

It mey be that the applicant kere as. to some of his oper -

ations has not passed the line and, &s to others, he has. There
is outstending sgainst this apyplicent an order fordbidding him %o
pass this line. The law likewise Lddbits this. 4As to any
operetions as to which the applicunt has not passed thae line,
there is 210 occasion here, in view of the pecullar form of the
apél ication, ror cexrtification. Lz o0 eay operations which
have passed the line, under the uniform holding of the Coxmmission,
(Re Jo Wa Ritzmeon, 3 C.R.Ce 772, Southern Pacific Company

ve. Thornewill, 33 C.R.C. 450-452, ond Thornewill ves. Sregory,
33 C.R.Ce 455-460, certification would be refused.
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it”may be, of course, thet a full disclosure of applicant’s
operétions would indicate that the onec rirsﬁ reforred fo abofe,
and which he claims fall in the catoegory of "personal service
operations, ™ have a wider scope than indicated by his tesztimony
and ere of such & nature as o be in violation of the "cease
end desist™ order of the Comnission and the law.

Taking'appliéént’s testimoﬁy thus far given &t 1ts face
velue, the =0 called personal service operations would not
seen to be of a character celling for certificetion. Zven if
they did cross the line and i the remsinder of his operations
fall within the category of those.which require certification,

the epplicant finds 1tsell within the rule above relerred to,

vhat the Commission will not certify oﬁerations conducted in

defience of itc orders and the law.

It may not be amisz ot %his‘time to wern applicant thaﬁ
nothing in this opinion oOr order will in the least relieve
him of the burden of full observence of the law and the
Commission's order.. |

it seems, therefore, -that waatever view is taken of this
application no useful purpose would be subserved in going on
any further with the nearings, as certification, which‘is the
only oxrder which the Commission could meke here, could not-be
granted. If the epplicant desires To become a certificated
carrier, 1% should meke plain its desire to deéicate its
property and dusiness to the pudblie service.  To the extent
1%z present operations are suck thet in fact it is a comon
carrier, 1t should comply wifh the law and the subsisting

order of the Commission vefore coming nere.
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TT IS FERERY ORDERED that Application No.16317 be and

the zaxe is hereby dismissed.

T above Opinion end Order are herebdy declared to be the

Opinion axzd Order of the Redilroad Commission of the State of

Celifornie.

Dated 2t San Francisco, California, this-,z;ég ; day of

VA e, 1030
¢
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/rCOMMISSIONERS.




