Decision No. 22482 .

ZEFORE TEE RAIIROAD COMMISSION OF TEE STATE OF CALIFORNIA

SRS YRR
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ATDFRS BROS MILLING CO., I AR
e corporatvion, R O S s
v Hort AL,
Compleinant,
vs. Case No. 2820.

SOUTEERN PACIFIC CO.,
a corporatiom,

Defendant.

C. S. Comnolly, for the complainant.

James E. Lyons, A. L. Whittle amd M. G. Smith,
for the defendent.

BY TEE COMMISSION:

Complainant is & corporation engeged in buying, sell-
ing end menufacturing grain and grain products. By camplaint £1l-
od February 4, 1930, it is alleged that the rate assessed on expty
wolasses drums, returning, Zrom Sacramento to Qakland was ixmeppli-
cable vnder the tariff and collected in violation of Section 7{2}
of the Public Utilities Act. |

we are acked %to ewexd reparetion o ccoxplainant Tor the
alleged overcherge. Rates will be stated in cemts per 100 pounds.

A public heering was neld before Exeminer Geary in Sen
wvancisco 4pril I5, 1830, axnd e case hovicg beexn subdbmitted is
now ready for an opinion end order.

Compleinent’s shipmenis, consisting of two carloads of

empty molasses drums, were returned from Sacramento 0 Qaklexnd
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after the drums had previously moved under load wia the Southern
Pacific Company Ifrom complainent's plant at Osklend to Sacramento.
For the return movement defendant assossed the minimum scale 4tk
class zate of 15 cents, minimum weight 12,000 pounds, subject to
the graduated weights for cars over 36 feet 6 inches in lengtk
as provided in Section 6 of Rule 34 of Western Clasgsification No.
60, C.R.C. 412,

At the time the shipments moved Pacirfic Freight Tariff
Bureat ITxceptlon Sheet 1-L, C.R.C. 403, provided three alternative
rstes for the transportation of empty carriers, carloads, return~
ing to original point of shipment after having been transported
under losd via the carrier over whlch the shipment is retwrned.

These rates were Class "B™; or oae half of 4%th class, with mini.

zum weight 12,000 pounds, | subject to Section & of Rule 34 of the

Western Classification, and Class "Ev, minimum weight 30,000
pounds. The Clzss "B" rate Irom Sacramento 10 Oakland at the
time of movemexnt was 17 cents, one half of 4th class rate was
11% cents, and the Class "E" rate 10% cents. On compleinent's
shipments the lowest per car charge resulted fram the use of one
nelf of 4th class, subject to the prescribed minimum.

Detendant does not deny that these rates are applicable
on empty molesses drums, relwrning, »et contends that they axre
also stbject to the minimum scale o? ratec publiszhed in Its Tar-
{p£ 917-D, C.R.C. 2929. Rule 30-E of this tariff provides a min-
{pum scale of class rates rauging Irom 25 ceats for first ¢lass
to 5 c¢ents Zor Class "E, subject to a provision reading as fol-

lows:

"o rates shall be applied on any treafric moving under
class retes lower than the amount Iin cents per 100 pouwnds
sor the respective classes as showd velow in the current
Testern Clascification. The zinimum rate on any article
<hall be the rate for the class ot which the article 1z
rated in the cuxrent Western Classification, subject, how-
ever, to the minimum welights, »ules snd regulations -~ but
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Reilroad Commission of the State of Californie, also %o -
Exceptions L to 6 imclusive, &s shown below."”

Tt ic defendent's position that umder Tt foregoing pro-
vicion of Rule 30-E the minimum rate for shipments of empily drums
mest be determined by the current Vestern Classification, and as
expty drums are rated 4th class therein, the rates provided in the
Bxception Sheet when lower then the minimum 4tk class rate of 1S
cents Zrom Sgcremento to Qaklend, were inoperative. Defendant
nowever has failed to give full significance O Exception 2 con-
~ained ia Rule 30-E, supra, which states:

"O0n shipments of caxriers, cecond~hand, emply, re-
turped * * ¥ carloads, the minfmum cless rate will be

getermined by Class *BF, mimimum corloed welght 12,000
pounds, sudbject to Iuie %4 of current Western Claszsifi-~
cation and subject to g minimum charge of 510.80 pexr

car, or Class 'EY, subfect to minimum carload weight of
%0 ,000 pounds.” (Underscoring ours.)

mhis exception has the effect of nulliryiﬁe; the general provisions

of Rule 30-E that the minimuxm cless rate will de determined ¥y the
current Wesiern Classificetlox, and specifically provides that the
minimom rete on exmply molasses drums, returning, will be eithexr
Class "B" or Class "E". A4S both the minimum Class "B™ axd the
class "ET Tate, subject TO their respective minimum' wéig,hts, were
lower than ome balf of the 4th class rate IXom Sscramento to Oak=
land, it was Dot DECesSSETY to protect the minizum scole and there-
rore the sctual Tates provided by the Exception Sheel should have
veen =pplied.

After comsideration of all the facts Of record wo are
of the opinion and =0 +nd that the lawfully applicable rate ox
the shipments at lssue was 114 cents, minixmum carsoad weight -of
12,000 pounds, subject Lo Sectioxn 6 of Rule 34 of the current
Testern Classificatiom. We further find that the shipments weze
overcharged; thet compleinant male e shipments as deserided,
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paié and bore the cherges thereoxn, and is extitled to reparation

with interest at the rate of 6 per cent. per annum in the amount
of thoe difference detween the charges assecsed and collected and
those herein found applicable.

The exmet smount of reparation due Lis not of record.
Coxmpleinant will sudmit to defendant for verification & statexent
of the shipments made and upon payment of the reparation defend=
ent will notify tke Commission of the amount thereof. Should it
not be possidle to reach an agreement as to the reparation award,
the matter may be roferred to the Commission for further attention
and the entry of & supplemental order choulé such be necessarye.

This case heving been duly beaxrd and submitted, full
investigation of the matters and things involved having deen had,
end basing this order on tke findings of fact contained in the
sreced ing opinion,

IT IS ZERERY ORDERED that defendant, Southern Pacirfic
Compony, refund witk interest at six (6) per cent.per anmum to
complainant, Albers Bros. Milling Company, ell charges collecte
ed Tor the transportation of the two carloaés of empty molasses
&runs, returning, inwvolved in this compleint, in excess of those
heroin found applicedle.

Dated at Sen Franclsco, Celifornia, this Yl sy -
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cormissioners.

or Nay, 1930.




