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Louis. :sertlett;J tor Com)ila1nants 
:f. Leroy :fOJ:msOll, City Attorney) end C. A. 
Cre.nt,ASSi~te.!lt C1t7 Attomer, 01.' Stockton; 

Norme.Il:. Z. Malcoltt, City Attorney or Palo ..s.lto, 
and Mounta 1n V1 W; 

71. :s.. Matthews, Attorney tor the Buretlu ot 
LiGht ~d Power ot Los Angoles; 

C. "a. 7rhite:, City Attorney of Hayward.; 
1!alter E. Brune, City Attorney of' Reedlex; 
F. B. Andrews, City Attornoy ot Chula Vista; 
Albert I.s:u:c.cr, C1ty Attorney or Fullerton.; 
Vlo.ltcr J. Hartzoll,. City PAt.tomey 01.' Recllen.-tz; 
R. A. Rapsey, City Attorney 0'[ Sen Bruno; 
Chester L. Coft1n, City Attorney ot Santa Monica; 
l'ohn F. Davis, CC1ty Att.ornoy ot Burl1ngame; 
P. N. McClo::koy, City Attomoy of' Colton,. 
Russell Scott, City Attorney ot S.~]1M:S.,.· .ru:r.e.. 
Ge.rd1ner J"oh:o.son., ot Counsel tor ColUIlla1nants. 

:r. :r. Douel a:od L.. S. aUg, tor Callf'om1a 
Farm. Bureau Federat ion. 

?;t'~b.eck,. Phlegcr &. HarrisOll, by Herman Phleeer 
and. James S. Moore, Sr., 1:or Pa.c1t10 Ga.s and 
ElectriC Compa~ • 

. Che.ttee Hall, :t'or G..reat Wes.tern:. POVler Com~ 
ot Cal1torma. 

, .. 
LOUTTIT, Commissioner: • 

OPIN'ION 

. 
Ce.Se· 2578 is a compla1nt 'by the ':COWIJ. or 

. ~ , ... , 

Fa1r:c::te:ld against the Great TI'cstern :?ower Compe.ll7 o't Calit-

ornia recit1ng that the· -Board or. Trustees or .Fa1r.t'1eld has 

adopted. resolutions Ca} propos1ng the con::.truct1on. 'by the 
" '.. ..' 

t.own ot a:l electrical distribution sy-steJ::l; C'b-l .ordering 

construction or the first un1 t thereot,. and ~1reet 1ng the 

advertizing for hids,. and (e}. d1rect:1:ce the tU"'"g ot' o.n .' . . . 
al':Pllcat1on 'before this Comm1ssion. Coml'la1nant asks that 

II ... • .. , t - ; ......... '" .. _ .. 
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to as Great Western Compe.~l to $'tl:P:p~ electricity to . 
the town tor l'1J.'tlll.1eipc.l use., o.nd. :tor :purposes or, resale 

. , 
to 1nb.a'bi tan'bs over a mun1,c1:po.lly owned ,d.tstr1but1.ne 

syste:n. 1ll'cCIl:J;)et.itio11 w1thGreat Western CompallY', and also 
~ ~ 

that the Commission ttx rates to be ~d by the ~ ~or . 
S\lch enor¥_ Great :~lestern Compa:oy demes that .its' : 

~stem has been dediee.ted'to the del1very o"r energy to 
~ . . : 

r:nm1c1pallt1es tor :ro3aie~ or e::J.Y" ~,:::es other "the.:o. tor .' .. -- ' , ~ 

mun1ci:pe.l purposes. 

Case 2592 1:: a. cempldnt oy theC1ty 'or 
:v.O'C:lta1n View, ago.tarot. Pe.eitic CetS and :Electric Comp~· . . 
Chereatter rererred ~ as-Pacifie Comp~)~ It recites 

that ~he City Co'Cllc11. or 'ccmp'J.a1nant 'City has passed re- ' 
, . 

solutions Ca} propos1ng the construction ot.an eleetriea.l. 

distri'buti:cg zystem with1n. the city,. and (01 direeting the . . 
:111:0.6 ot this proeeed.1ng 'botOl"e the Commission; alle.ges 

that Pacit1c Com'1'OJ:lY" has ,dedicat~ its proporties tar th0 
'Sal.e o'! energy to com.petitors; o.s~s that Po.cttie· ~mpe:z:rq . . ,. 

"oe directed, to, supply en~rs:r to the city on request tor 
. . . 

resale over a municipally owned distr1b~t1ng sy~~ , 
., -

ccm~etit1on with, Pac1!"1c Compeny, and requests the Co:c:Im1s-
'.' " . . . ~ 

zion to' :1x rs.tes to be :paid by the city" t9r SIlch enera. . . . 
?:ac11"ic Compo.:tl7 denios that it llc.s dodicated. tJJ:J.Y" or, its .. . ".., , 

properties tor the. distribution or rosa.le o-r enera ov:er. 
, , ". ' .. ' . ,.. , .. 



\ 

case 2698 1:: eo COI:lpl:lint 'by ·the . City or· 

Stockton. aga1n~ Pa.citic'·Col:llpruly,. aDd contains substa:a:.t1~

ly' the s.e..::le" alleS3.t10ns as :;ot torth in Case '2592., and 

s1:c1lor do:ciels 'by Pac 11"1c CO::l:9a~. 

ASsociated with counsel for canpl.a1ne.:o:ts are 

the citY' 'attomeys or some twelve municiJ;le.l1tie::. Hearings. 

r:ere -held on 'Juno 25· and. 2.7., Septem.oor 2..7, N'ovem'bor lS and 

Novo:c.ber 20,' 1.929, oral. argument had on Decer:ber. 4t, 19·29,' 

e.:o.d tho. :ll~tter zu.1:nn1tted on 'briars. 

Compla:1J:l.c.nt.z hAve :proceeded uJlon the theor,r 

that detendant utilities ,have dedicated all or their senerat-

ere under the. duty ot turnish1ng' ele.ct=ical enere::! to compet-

1:lg, ,eystems tor resale· Wh:en and a.s requested., " 

For. the pc.rpo ~ o't show1,ngzu.eh. dcd,1ea.t10.tl." , 

co:::rol:!inP..:c.ts have, d.irected. attention to sevore.~ transactions 
• ..... ••••• " ',' I 

'between ?acif'ic Compa:oy and Creat Western..Comp~'~ whereb:r 
" ,,"." , 

the·l~tter sole eerta~ energy. to, Pacit1e Co:nJl~ between 
, ,'. , • . " ~ I 

1908 and 1925., Various contracts between these pert.ies. were 
• p • • '.. '" I' , c· , 

introdueed in evidence' (ExJ:J1.o1ts No, •. ll", 12" 13" l4, 15" 10., 
• • .' • • • II' 4 

17, am,34.).. ,Conerally, these agreetlonts. specified ~ 
., ". . . ~ ". ~ . , 

allct m1'!l5mrrrn q-o;e.nt1 ties. of. enerGY" to 1)0, doll ve~., 'theretmder 
I • I I • I ',. ." .. •• , ~ It " 

tor a specified. period-,,. the de1iveries·bej.ng at CQmparo.tively' 
, • " "'. I ~ ". 

~gb. vo~tage." e. poo:t beine dellve~d:c.:t ~ae,1!1~ Com:pal'JY". Sl.b-. . 

stet :tons aDd 'Oart at an. int.orsection ot t.ho tran'srn1ssio:e. 
, '. ". , .. . '. ,,*" 'r'. .. , 
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lines ot the re~eet1v.e compe.n1es. at a po1nt east ot' 
. ',' 

The charees sveci~led were, co~rativelYlow 

a~ in letor eontT~e~~ were increased without Application 
", 

by, the CroatWostern Cotl.l'a~ :tor authority to increase. its 

rates. z.c.e contracts :tn e:crect tl-c:m 1908 to ,1918 provided 

the cOose in con:tre.ct.::> w1th o.:rd.1ne.ry consuc.ers o~ en. electric: 

u~1l1ty. The agrooment ot De cembor 2,. 1913, CExh1bi t No. 
\, ~ I • 

. 
on six :c.ont·h f S w:::1 t.ten noti ca. Su"oseqtl.ently' such service ' 

, 
r:~',te~ated by G:ree. t 'rre$tern COm:pe.ny' , e:c:.d atter negot1a- .. 

t'ionsa· new contract was entered. into • 

. In. October 1908, ·the d.ate ot tho tirst contract~, 

Great Western. Compa.~,. then in the develop:lcnt stage., wes .. . " ~.. 

dellwer1llg no currente.nd. serving noeollSume~s.. ,In later 

yee.~ Great .we.s:~ern 'C;ompe.~ extended. 1 ts Unes into th~ te::-, 

r1~'::7 o~ ,Pae1!'1c Compe.:c;r and into unO¢cup1~ tettf-tory "rC:::I: the 

s~r:n ce .pt, reUl.U, c~nstmlers. For a lons :period the rates, ot 

t:Q,e tv,o, ut.iJ.1~ies have 'been iCto:c.t1eal..,.. a.nd "ecmpet.1t:ton~ b~-" 

. t 

not, zoned. by either. It, is t:ue that tho comp.o:::t.10$ are' . 

both re:c.der1J:lg .:ervi ce large lY. in t,ne ~.rune . area., . o.;c.cl 0.1=.0.;.; 

that certtlin COnslmer:: )lave fl"om.t me' • to, t:tme tre.IlSte:c:~. .' 

t:r0lll ~n.e. t 0 ~he other •. 

Care~ul. .. cons1d~rat1on ',ot, the contraets~ the 

hietery end. development or the two ccmpan1ez as shown by the 

" 



record, together with tho circum~tances ~d conditions sur-

round 1Dg the, sale c,r l'0v/er by Great ';/estern Com:palJY" to' 
. . 

?ao1t1c Company~' ~d1se~oses that the so::-vice to the latter 
.' 

'we.s rendered not ,'as a "IIlZtter or right"', btt:t as an e.eeca-

, mode:tio::l,to the' :gurchascl:', c.nd the diSl'oso.l o!' 'excess or 

S'Ul:':!t~u~ energy by ,the seller. It ce.nnot be tou:c.d that 

,these tre:c.se.C.t10llS' ,constitute.e, dedic.ation 'by Great Wostern 

',Co:nl'~ 0.1:, its te.c:tllties tor the use, or compet1llg dis- . 

t:r:1but'iOll. systems. 

Dur1:c.g the water shol:"te.ge o~ 19 24~192S vower' 

was developed. ~t a ple.nt belonging to. the CitY,o.r Alameda., 

e.:c.d. ~U'p:plled into. the sy::tem o"r Grea:t. Western Com.:PO,J:l7-

. 
by Great W'estG.~ CompOlJij"" to, Pac~1c Compa:cy-. . In 1924 de-

ll~eri.e~ were made e.t Ocl~lanct, and. ill 19Z5 at. the Pacific 

~unt eq~ivalentto that roceived by it, loss locses in . '. . 
t:I:'o.:tlS!:l1z,siOll., was in tur.c. ~rn1shoct 'bY' ::?ac1f'10 CoI:lP~ to. . 

san J"oaqu1:c. I.1eh.t end P01:er Corpo:rot1on at or nee: N'evmtall" 
• ~ • • • I .... ; , 

Ce.l1tom1e.. In 1924. Sen l'oaq\t1n I.1ght aD4 PO':ler CoJ:pOro:~1on. 
, . , 

in. tu:c:L turnished certain energy- to Sou:thern Cal1~orm.a 
,v_ I. 

~~$o:o. Co::l~OllY' • . . . ~ 

ZTJ:1bi-t 1 is. a contract between the 'C1~Y' or 

.llemeda end Grea.t "J'estern COln-oaJlY, dated AUg.lst 9 ~ 19~_ h . ... 
". , " 

rec'i tas. the. existence ot' a sho:'tage or electric power 1n, . . 
. .. 

s. 



, , ' 

Sou.thern Ce.l1tornie. Under its tom:; tho City ot Alamed.a" 

qgrocd"to place its genoro.tme. pla.nt'in operat10no.llCt to 

generat<?J o.nd deJ.iver enere;y o.s reqUired, to. the tull cap:1c1ty 
, 

'0-: the' :p'lant) t~ G:e:lt western CompallY. 'rhe lo:t.'ters.sreed 
, , 

,to PrJ.:r the city $55, l'er de.y 'tor each dAy ~:tlr1ng whieh e:rr::r 
enora was del1vered) e.lso to. re:tmbIJ.I-...e the city 'tor all. 

. ....' 
opere. t, iDs , costs 7 co st.s or pl e.c:1J:lS the :plant. i.J:l' 01' ern t 1~n ~ 

~e. co sts neees~ tor laying' uJt the plAnt at the terI:l1ne..-

tiOD., or servieo. '"The tom. ot' the contract was to Fo1)ruer:r " 

1, 1925,. Great Western Compen:y having the o.ption, however, 

ot'term1:c.o.ting the cOntract on five d8.Y~~ Xlot1oe. 
~ 

ZXb1b1~ 14 is a letter from Pacific Cox:p~ 

to C:-ee:t 'i!e~t.em. comp~y~ dated 'Ylay 23,. ~92S, pl"OPO,:;;1ng' a 

tem:pore....""7 exc~ ot ene:e:r, wb1cll was' acce)l:ted 'by the 

l'ettor eomJ;)e.:cy. It Pl"OT.i.d.cd. thc.t the ,Pacific COI:lP~ would. 
. .., 

m;O!>;~c delivery at Ne'Wl:ll.:ln,. and Creat Western Compo.~ 1n ~-

cllimge "Oleos to. do liver an e'L~v~ent omount ot" enorg in. San 
". 011 /. I 

Franci::;co, su"o,ject to 'certain conditione., the agreement to 

term1n:lte ul'on z4:-hours.~ notice by either party.' '?ower was 

exchenSed W:J.tll oct,obor- 31, 19zs,) and the aeree:ce:c.t wei 
~" 

19~-l92S were years ~t pow.er shortage neces-

1M). 
z:xh1b1t. 32'1s a c'ao.traet, dated July"Z3, 1913,. 

tmd.er which P~c1ti.e Compa:cy" agreed to. deliver to Groat 

.-
by- the latter tor suppl.y.1ng the delD$Xl.d$ ot the ~on Gold. 

5. 



Co:Ipa:ly" tor the o:peration ot Co gold. dredge, ate., on the 

Ameri can Ei 'Vcr. 'I'l:is was in t.erritory then unoccu.:p1od 'by 

either utility,. and the contre.et requirod thc:.t Paci:f."1c:. Com-

'P~ c onst.::u et. c. line there.to. Seni ce was actueJ.ly rend.ered 

'by the la-:.ter eonl'aIJ.y',. although. the consmer was billed by 

Grec.t Western. COXll.l'ell7. mule the cOlltraet was tor c. ;i;)enod. 

or- tv,o, yea.rs, with an option to extenCt, it was ce.neelled in 

July 1914, and. Cree. t "S. estern Com.J'?~ assisned. it.s eontra.et 

with the Yukon Gold Compa,:xv to ?acir1c Com:pa~. The latter 
" 

continued se:t"'t1e.e. some six or e ight, mo~:b.s until. the dredge 

ceq sed o.porations. 

Some e1ght 1:o.st.c.llces of: emergency sale$ ot 

power bY' ?z.c1!":te CompatlY' to Great Western:. P01l.Gr CompSQ:;Y be-

tween 1917 a:ld. 1925. are· li sted in E7Jl1"oi t 37. 

:the.t the:se sales were the :reoul t ot emergoncy requests UlXte:r 
, " 

terms agreed upon c.t the time, and. not under e:tJ.Y :ate schedule 

ot: Pac1t'1c ComlJa~. 

S1nee 1922 l?acttic COXll.vOIny has 'bee:o:. S~I.pply1ng 

energ:]' to tho ~c:t.:po.l.system of Pe.~o, ..uto ~der it.s Sched.ule 

P-6. The, citY' bego.n distribution o't power ::00.0 ze or SO 

yoors ago, and .s1:o.eo IJurcbAs:1::.Dg power !rom the Po.c1t1e Cotl-- ' 

pe.DY there hc.s boon no competition, tho utility turrd.ng 
. 

conZQ:I:J.ers over to the citY' as :::oon 0.:> tho latter was in,.a. 

posEt1.on to take them.. Pac 1t1e Com!,e~ noVl ho.: 17 e OllSlI:.e::"'S 

1:c. Palo .uto ... tho- e.re receiv1ne three :phaae sorvice tor pc:ror . . 

:l?ur:9oses, and tho citY' is not in a ,hy"si co.1 pos1t1.on to 



~ , .... ' 

The City of Lod1 acqt:t.1rcd e. d.1str1butioll 

system 1n 1910', and first purcha:::ed power !rom. ArIler1een River 

Elect=1c Coml>e.ny. In 1~12 it contro.cted. to ~urehc.ee :pov:er 

tl:om. We stern States Cas Olld El ectr1e Co=:pa~, renow1:c.g 1 ts 

co:o.t=c.ets with the Uttter trOll t,1:me to time. Neither o~ . 

the above compaXlies. were opere-tine in c~et1t1on -:r.tth the 

municipal. system:. In J'uno 19ZZ, the city e:aJlcxed certain 

te==1tor~.'~:h1.ch tho:o. cOllta1:o.ed sc:me t1ttoe:o. con.sum.ers ~ 

7lestern States Company. Following this anne:ca.tion the. 

mun1c1plll system. was sorving e.pprox:1Ic.o.te ~ t.VlO thousand 

consunel:'s.,' Negotiations tor l'urchase ot the lines or the 

utility fe.1led bece.use 01.' CLisc.greeme:ct; o.S to the sol.e. .price. 

In.December 1922, another etnnexation. "o)r~t within the c1t7 

e.:l. area. in wh.ich. Western. states' Compat1lY" VltlS. =erving a"rew· 

CO:l.st.:llIe:rs. The city ;proceeded to extend its. d1.:str1but1on 

:ac111t1es e:l:.d :tIl the terr!.tor:r last mentioned the 'city 

now b.$.s 170 servico's e:o.d ?~ctt1c Com:po.:l\r 9. Pa.cific COI:l)tc.ny" 

tl.equi:red. the Western·States System in 192e. At the .;p'l:e·oollt 

time Po.c1tic COIllp0J:D7 has 1.3. oonsuners w1th1n t·b.e city, al:L· 

l.o-eatod wit l:l1n th-e. en:l.exed. c.reas,. II hs:v1:ne threo phe:..6¢' 

:90we::: in stall.at·10nz., the 01 ty not 'having such U:les:c.ca.r ~. 

their prem.1 ses, and. 2 be1ng l1eht1ng. consumers. Add.1t:to:c.c.1. 

bus1necs b.e.s. not 'bee~ so1101 ted 'bY' Pao 11'1 c Compe:rny" . and. 

neither it nor its p:edeeessors has taken 0:0. o.~ e.dd1t1o:aal. 

8. 



A eare:rul revi ew 0-: al~ the 1"a.cts and 01...--

ou:m.stenees ~t the above 1llstances o:t powcr sales e1 ted by 

co:lplainant: tci.ls to. es'tabl1sh the el..a:Dn: t.hat. either ot 

the de~elld;aIl.t utll:tt:te: has dedicated its taoil1tiez to 

the use of systems opera.ting in cCClJ(et:tt10n with it. 

Complainants lay much stress on SchedtLLe :i?-6, 

ot P.a.o~ic Comvc.IlY CoS 'bo1IJ.g in 1tsel:t" .a. ded.1e:e.t1on to com-

pet:t:tors. Tllc.t 'sohedule (Exhibit 4) filed in ca:lpl1anee w.tth 

Deoision l33l& (24: C.R.C. &38) ~ and m.o.de ettect1v.e April 15, 

1924., reads in :part as tollows: 

"Resale Po'tVer Service: 

Applicable to electrie service to ~ther 
electric ut1l1tiec and to municipa.lities -:or 
d.istribution. and :cs:al.e. SOrvice to be 
supplied at standard voltages of' 2200, vo~ ts 
or . over. 

Terrttorz: 

Ent:i:re tOrritor,r served .... 

I d.o not believe that the mere r1line ot this 

schedule,. pur::a..o.nt to the e.bove d.ecision,. po.rtiottl:lrly" when 

ooupled With t,ne :re.~ ot' d:etenCLal!t utilities. to serve COCl-

pet1tor:::: thcreu::c.d.er, as shown by the ev1de:c.ce., oonztitutes 

such e. dedi eation as com.pla1nants here m:-ge. 

None ot the OODll'lri 1nant cities are, now :p=e:pored . , 
to receive ;potier ro~ rescl.e purp¢::es, n.or have t:r.ey- any" 

e:d.st1Dg :o.cill ties 'tor the d.1str1'but:t.o:c. ot' energy"_ Groat, 

Western Compeny- is no,w serving Fo.irfi eld.. v/J:t.ile St oekton 

~lld Moante,1:c. Vie:tr are "oe:1ne :;:erved. 'by?c.ci:t1e Com:pelX7. Com-

l)la1.l:L2nts are thlls not ill a position to receive ~::v1ce even 

9. 



it' it 'be detem1ned. that tho utili t:tes are: "lJnder ubl1ga- ' 

'to serve thel:l. Rowever ~ beeau se 0::- the importance to the 

:n:'.mic1J;ls.l.it1ec o~ the 1 ssuoz. :9:re.sen ted, tho evidence, which 

1c cla.:1:J.ed to show an t:lle~U1voeal intention to ded1ee.te 

ta.cilit,1es tor the use or ecmpet 1:og cystOtl$, has been here 

e.no.lysed. I em. ot the opinion tllat none 0:= complainants 

have. sustc.:1nod their cJ.c..:!:m to the sorvice. 0,-:: enersy 'tor 

tho pu.rrx>ze ot resale in e~t1t1on with the reS!'ective 

detendan ts. 

'mUle the evide:lce ottored in support ot each 

ccmpla1nt is su.1:>stant:tally the se.tle, there is one re.~eet 

in. whioh the ean:ple.:int or t.he City o:t. Stockton, Case 2698, 

d1'!'tors ~om. the' o.thers. '!'his city MS e~rcssod the de-

sire that its:9urello.se,$ ot electricity tor :pum.:p1ng, lighting 

or streets and public bU1ldine::, and other :9u::p!osez. be co:n-

b,ined. at one po,:tllt o't servi co and u.:::lcler one b111. 'X To 

etteet S"J.ch an, ~ent:;, elect:::ic Uno$. would. he.ve to . 
'be 'bu.llt conneet1:c.g the variou:. pOints o! use, aDd it was 

'!'":0'J1. these llnes tha.t it was J?'I"opozed to, sell. e.leetr1e:t.ty 

to the iD1I.ab1 ~ ts 01: tho city ~ a:pp~<3ntly" more or less 

tend.e.nts have devoted the:!:.:- cases all:lo st exclusively' to. 

the Cl,uestion ot· zervice to cOJ:l.1'ot1tor: and there is not 

su1"t1cient evidence in. the reeorc: to l'o:::n1 tot. a decision 

on ~ other pOint. Tll1s :portiOn. ot the com:plaint 1n 

case 2598 mus.t., the::::eto:t'o, 'be dismissed tor ~ek 0": evidence., 

lO. 



O'RDER 

:a:ec.rings having 'b~en held and the a"oove-

enti tled. cO:n:9la:t:o. ts now be inS u.:o.d.er sil'bmi$s1on.,. 

IT IS :aE?ER,Y <)?DEEZD that, :;:aid compla1nts 'be 

o.no. they are hereby dism.:t.ssod. 

, , 

c.PJ?:'wed e.:c.d. ordered. tiled as the Opinion and. Order or 

the Ea1ll"oe.d. Commission. ot tho Sn tate ot C~i'!ol'J:tia. .. 

~t San Francisco. Cal1tomia, this 

~a v{ ctay ~ ~, ~930. 

Co:nm1.ssioncrs 

n. 



I cannot co~eur in the :ajor1ty order. 'rhe . ce.sos ' 

here under cons1der~t1on are not only unuzual but or eo~ldor
a~le t:po~tance ~¢eause the1 involve: 

I 

l'urchase under e. l'roporly tiled schedule. ot rates e.l'pliea.ble, 

w1thou~ l1m1tation, generally to all other electric utilities 

ana~~c1pal1ties purchasing tor rosale, and 
Seco~d, tho· r1gat of t~o City, as a com~et1tor, to 

demD.:l~ service at e. rate. to be tixed by this Commission under 

a t=anch1se agreement to serve. 

WAlle this :::.t.atement ot' crJ.0st10ns involved. 1:::. ~ome-

w~t broader than the posit1ons taken by tho parties at 1ntoro~t, 

yet the rocor~ 1n the case amply covorz tho larger issue. 

It 1s my opinion that the special contracts ror a:d 

the actueJ. ::ale o.:::.c. e:o::change of pOi'1e!" between the large utilitiez 

under zuch eO:l.tracts, as discloseCl. by this recor~, do not con-

s~1tu-:o a dedication of the tac·111tie.s of fJ!J.y one ut1l1t1 to 

the service ot o.::lother. ~e utmost they could be he·ld to show 

would 'be Co dedication or surplus power. 

Tl:o uti~1ties, howeve:-, ".'tent much ::urther in the 

matte:- of dedication whe~ they ~ilo~ scho~ules tor resale power 

sorvice. The present scb.eo.ule P-6, in e.dd.i t10n to the actual 

rates snd 0~h0r matters, provides 0.5 tollo~s: 

"Resale ?O\1o:- Service: 
Ap~11caole to electric service to other 

electric utilit1es ~d to, ~nicl~11t1os tor 
distr1bution an~ resale. Service to be su~,lied 
at ztandard volt~ees 0: 2200 volts or over. 

Terri to 17: 

~t1ro territory served." 

~1s commitment is complote. It 1s a dec~arat1on or 

dodicat1on ot service to all electric ut111t1es and to mun1c!pal-
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it1es that distribute any whoro in tho torritory or the otto=

ins Com~ny. ~~i~ would ~e~ to be i~clus1vo or competi:ors. 
The Com~enios oontend it was not zo intended. T.ho1r avowed. . 
l''lr?oses to': 1:c.co::-:po:-8.tion~ their complete. ~ct ot riling ::"'o.tC$ 

an~ the praetices o~ at least one company,. the ~aciric com~~, 

as discJ.osed in this' record, :b.oW'over,. s!::.ow clearly a dedication 

tor the purpose ot the eOnlJ?l.z.111.'ts.. 

The CitY' ot Pslo Alto :tor many' yec.rs maint.o.ined. a 

generating plant ~~ soldm vigorous eo~~et1tion ~ith the 

utility. The utility lost much or its bU$~ess. It O~ to 

e. :point Where the. Company rota1:c.s oorta1:l serVice "llhich it ea=. 

give to bettor e.dvo:c.~e then the C'itY and tho City :-ete.1ns'the 

SO~ico which it c~ give to better advant~ge than the utility. 

Thoy are each. ,holding cert.e.1:l service against the other. They 

are 3till eoml,'et1-:.o:-:: in t'aet~ though they are· not so aet.ive~y 

competitive. as they onoe ~ero. The 01 ty round it convenie::rt 
e.nd prot1table to 'buy serVice trom ~b.e utility end tho, utility 

!'otmd it cOllvenien~ snd pro1"ito.'ble to' sell to the City and ror 

sovoral yoars, w1thotlt protest, the sale end ':purcha:::.e between 

these com~et1to~$ has boen going on under Schedule P-5. 

The City or I.odi in 19·10, aeCj,U1red. the distributing 

River Electric C'om~OllY' tor two yeo.rs" and tho:z. t=om. the 7iestern 

state::. Gas end Zleet=1c C'O:ll'e.ny w::.til that Companj" we.$ JtUl"-

che.sca. by ~he Pa.cific co.:::. c.::.c1 Electric comJiany in 1926. .=n 
1922 the City ~O%O~ nett torritory in which tho Western states 

tho C-1str1 bu tine systO!l! or tho utility the City built. it,:, own 

sy~tem and Drocecdod to corvo in compotitiO~ with tho ut1l1ty 

~d resold energy pu:ehased trOAn tho com:pet1ng ut 111 t.7. Tll.e 
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u.t111 t-; die. not: l"Gt"c.ce to ::ell because the CitY' COIr!J:lcted. The 

cond1'tion in tho =noxed tGrr1tory of Lod1 as to competition, 

serVice, :puroh~s~ a.:c.d sale or enerer i!: at the :prosont time 

~Ae reeord also d1selo~es a state 0: competition ee-
tween the cities c.:::.d utilities i;::l the me.ttor 0'1: street l1ght1ne;. 

Tl'l.:1.s 1le.s s,pec1t1col~y ret'erroC!. to in the 0'1 ties. of Stockton, 

Eer~eley, Oe.kl~d and Ztnoryv1lle, c.nd. the Com~ny m. tnoss 

testi~1o~ it ha~pone~ generally over the ~ystem ot the P~c1t1¢ 

Co:~any) that the City '~uld substituto its ownlisht1ng systom 

tor tha.t of tho COllll'e.D.y, ce.us1ng the c.bc.ndolllllen~ or all or :pttrt 

ot the COmpcn7~s system, the los:: being susta1ne~ by the co~~. 
In those instances, however, thero was no evidence ot l"erus~ 

on the p~t or the utility to sell ~ower to' the C1ty under 

regul~..rly !'11ed schodules, Olld in te.et such. ~o.lo was me.de and 

It would seam that the inter~retation ~h1ch hcs and 

::hould be ple.eod upon the tilir.e; o'!: Scho dule P-& is thEl.t it 

find such ~ do~1cat1on 1mprov1dc~t or a burden upon ot,hor zer-

vice their loe~ rocour:e is ~ot ~ rofUsal ot service but an 
application to abandon. 

is the second question ~z to the rieht or tho C1tj to do~d 

service und~r tho ~ed1cation to tho City through t.r~nch1soz 
.' 

e;re.n.ted. to the utility, irroc::?octive 01: wllothor or not goncre.l. 

schedules have been tiloe-

'!.'he :o:un1c 1poJ. 1 ty has t~e lego.l right, whetb.or or not 

m.u.n1.e1~ =:eo,ds c.ne.. slso to ZUPlilj" ond. sell to itz 1::lhc.'bitants 

l.16ht, hoo:~ 0:0.41 power. 
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~o:e others, ot selll:lg light, heat e:ncl :i;'o;"1or to munici:rte!.-

1t1o:;. '~on it 1'!'0curoz Co ::re.nc~!..so ~ro:c. a city .-;:nd tlloreby 

dedi'cetes it:. pro:porty to serve, it cloos: co r:itll the tull 

kno':lle~e that tho City·he.:. the :power and the right to con-

de: 0:- to bU:1ld e. :parallel syste:::. ane. co~te. The procuring 

a ele~ded1eat!o:c. or service to ~he city a~ a co:veti~or. :he 

city :ley or r:w::; not el0.C't to co,mpote,. O'J.t tc.o.t i~ the che.=.ee 

vt!l1c'b, the u.tili ty tokes. It is o:c.e or the hazards, ot t.7:lo 

busi:c.es~. In the e~ses,betore us tho utilities have so dedie~ted. 

In the e'ase~ cited. by detendent comrz,n1es, ~here' 

courts have hold e. :J.on-deG.1cc.t1o:l to cOIC.l'etit1ve service, t.here 

e.p:pee.rs no dire.ct o.:o.d conelus1 va evidence o"t ded1cc.t10ll$ such 

as obtein in 'tho ~tters cetora us. 

It therefore eppears that the CO:l~nios should. be 

di:ected to serve complein3nts. 

coimi ssi oD.er • 
v ' 

/' 

, ..... 
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It !os :cot ola.imed. nor held t:ae.t any :partioular l'art 

o~ the utilities' proporty has not oeen dedicated to the p~bli0 

serV1ce but rather that as to all ot t~e pro1'orty there exists 

a ~u~11tice.tion or exce,tion to the o~ter to serve. The 

carving ou.t ot suob. an oxception or qu~1:t:ioation destroys tho 

universality of the dedioation. This claimod ~uali~1cation 
is not'e~resse~ in l:ticlos o~ Incorporation(l}, tranch1sesCZ), 
ee=t1~1cates o~ public convenience and neoessity (~), or pttb-

l1she~ rete SChedUles(4 ), elthoueh it there were such e. quali-

ticatio:l one ":1ou.ld think '1 t vtould tind lod.e;ment in. one or e.ll. 

or these. 

(1) l~t'1cios o~ !ncor~o=etlon 0: ?cci:lc cas·and Zlectrio 
CO:pan7 on :rile ~1th this Commission, although tre~uont1y 
~oJ:~ed, consistently ca=ry cmons the ~oclared ~poses ot the 
cor,orc.tio:l: 

ft****to****oonduct the business ot ~****sel1ing**** 
end othe:~ise c1spos1ne o~ eleetrioity to bo uso~ 
tor light, hee.t, :power end all lc:::tul pu.j;>oses,· and 
in pn:t1cu~r *~*~*ror supplying countios, cit1cs~ 
cities ~d counties, Vi llaeos , to~s ~~ othe~ 
locali-;:i.tfs e::.~ plaoes 1:0. the st::.te ot California, 
and the inhab1tan~3 t~eroor, With eleetric l1s4t, 
hea~ and powe=.~ . . • 

The se:::.e is true or tho .!rticlez 01: Groe.t 71e:s'tern powor COJ:p~, 
e.::.ong t~e declerec. pu.rpoees cont::.inod thore i:l 'be 1ng 

"t·o zu:itply eleetr1c1 ty to liGht or hoo.t. incorporated 
Cities, counties,. Villtlges or to-::nz; ****to 1""J.rn1sh 
and. S1lpply eJ.ect:::-ici ty tJtld. electric current1,.***to**>-'* 
~divi~~$, ti=mz, cO:::-:itoratio~s and incor~or~te~ 
cities, to'mlS, villo.gt's and. count1es******." 

(Z) ::;e.ch, it. would a:p:pea::" fi'o:n. the reco:-(1 e::ld. t:::-OI:l. c.:c:c.uaJ. re-
DO=~S on t1leWith th~ Co~~zs1on, o,orates, to samo extent at 
least, U!lde:- the oo:c.st,1tu.tio::lel tre.=.ch1se grc.nted. 07 see. l.90t 
Art. XI ot the Constitution, which betore its a:endment on 
October 10, 1911, read as ~ollo~s: 

ftSeo. 19. I'.o. e:D.y c:1. ty l1he::-e there are no puolie 
works. o\7.ued t:md controlled 'oy -:110 mun1cipcJ.i ty~or 
su~,lY1~ the s~e with ~ter or art1:ieia1 light, 
e:=.y 1nd.1 v1du:l, 0:- c:!J.y cO::::Pc.:ly duly 1ncorjlore.tee: 
:0= such JtUr!Jose, under and 'by authority ot the l~l$ 
or this ste.te t ~o.l!., under tho. di:roet10n 0-: the 
supe=intende~t or ~treets, or othe~ otricer in control 
thereof, ana. under :mc'h eenerc.l roe:ulat10,:c.s:.es";'the 
~~1ci~ality may prescribe, ~or damage: ~d 1nde:n1ty . 
tor ~ees, have the ~r1vileee ot us!ng the ~ub11e 
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ness 0": these oy thecleimod ;pra.ctice 0-: the utilities not. to 

o~ the ~:-e.ctice., ! ce.::m.ot b:-ine mysoJ.!' to think .th~t to que:l1:t'iea.-

t i on to suchunec:.;u.1 VOc.al otter 0..::' is i'0t:.:l.d., in 'Pe.:"ti C ul:ll", in 

It it can be so 

acco:pl1shed, othe,r reservations a:lG. except-ions, not no"::. kno-:m, 

are likely to develop and. these t710 utllitiec, tho first ste.~ 

in the me=ger and consolid.ation 0: which he.s e.lready been 

se.netioned, tl111 be enj oying Co monopoly 1:1. c. la:rge se~tion of 

the state, with their ob11get1on to sell uncerta~ ~~ not 

co~~rate with tho tranchises an~ z~oo1al pr1v11oeos oxtended 

them. 'oy the Ste.te .• 

(2.) Co:c.t'Cl.: 
stree)~ end. thorough:o.res thereot", and ot lo,ying 
d.own ;pipes :.uc1 conduits therein, and connoctions 
the.re\1i tll ,. so '!:e:r c.s maY' be nec.essary tor intro-
ducing ,1~to ~d zuP?lytng such city snd its in-
habitants either ~it~ s~light, or other illumin-
ating light, or with tredh ~eter tor domestiC ~d 
all other :pul"JIosos., upon tho condi t10n thAt the 
municiD81 eovernment $hall heve tho rieht to 
regul.ate the cherees thereot'. n 

'r"c.1s.. gre:.t cs ::.ado i:. l879 and. cont~:lucd. U:lt11 tho t1l:le ot tho 
1911 e.:lendm.cn t ot t!l1c Section. . 

(~) 1;:. ex.em.ina.tion ot oertitioatos or !'Ub~1c convenience enQ. 
necessity sr~tod. to the8e ut11~t1e= by the Commizsio:. ~o not 
suggest the existenoe ot. fm'Y such reservation or C!,ue.l11'1eation 
to the ertent ot dec.ice.tion. ~s here cl.a1med. ' 

(4) Schad.ule ?-6, identical tor each ut1lity. is rctorred to 
1:l_t:b.e me.jori ty opinion. The langu.e.ge o't the. sohedule ic. 
app11cab:e to the servico here reo.ue:ted and invol.ved. In ' 
oonnection ~ith this it is interestins to note ~he ~prel1m1nary 
st3:~eI:len.tTf oonta1:.ed. on "ReVi:;e.d. Sheet C.E .. C. NO. 4:ll-Z" ot the 
?acii"1c ~ c.:ld Elcct:-ie co:n:!lony, preoeding the various.. ~ehed
u.le':;: I!!ld rules end reeulations or the C6:n1'e.ny. This::une 0:;. 
1"0 Ucr.rs.: 

"1. - Territory Served by ~he Com~y: 
The Pe..e1::t"1c Gc.s CJld. 'Eleetric Comp!.t.ny'su:9:9l1os 

electric ~erv1ee in all or portions ot the :r:o~owing 
thirty-tour countie~ in the no:-thern end. central :pert 
ot the Ste.te of' Cal1to:-n1a, tho looe.li ty in which. 
each sc~edule is ~~~11cablo being :0=0 $,ec1!ically 
desc:ibed o~ the zcheGule$.~ (He:-e ~ollows a list o! 
~ counties o~ tho Stete). -

-2-



As' to o~e ot the utilities, the cla~ ~s to their 

~ractice is not sup,orte' by the evidonce~ In t~o pleees at 

least power was sold to mun1cipalities which wore com~ct1tor$ 
o'!'the vend.o::. ~11e the oom~t1t10~ may not have been OX-

tens1ve or b1t~, ooth the ut111ty ~d tho cities wero se=v1ng 
. identical. ~r1to::y. 

!' em unable to :loeed.e to the v1e':t the:~ to l'"ocru1re the 

:orvieo here sought 1nvolve~ a taking ot the proDorty of the 

util1tios, justi:1ablc only as an exeroise or tho right'ot 

'em1nen t domain. ~ese utili ties ero ongc;god in ::e111ng; eo 

, com.'Todity, tho price 0'1: which is. su'bject to regule..t1on =:ld con-

tro1 orpub110 euthor1~. ~!o phYSical ocoupa.t1on or t.heir 

~ v ~ Hendo::"son Bridge Co., 134 Fed. 973, and 1:::1. the various 

adjud1cat1o~ involvins ~hysical eonneet1o~s cetween tele~hone 

and telegrap:o. c.om~an1os. Rather, the ~r1eo, to~ ~d oon-

di ticns o~ :;ale a:-e matters" 0-: ro.gule,:~:l.on te.l11::g wi thin the 

powers or this COmm1~~fon, in the pro~er oxorcise or which 

~otlcrs Il:'cuses, it they e=ise, ~ 00 consid.c:-ed and appro:tr1ato 

orders ~d deter.m1na~ions mado C$ee Sec. 35 0: the PUblic 

Utilities Act.) 

~t condition~ ~ould ju~t1ty the, COmmiSSion'S ~,prov

ins a r'J.le, ::"esulat10:c. or p::"3.ct1ce Q.onj"1::::'5 ~erv10e to e. "com-

petitor," 1t ~s unnoeessc.~ hore to docide. It is enough to ~ay 

~h~t ~ne=e ~ =uniei~el corporation, ~xorci31ne ~ r1sht conSistently 

~e:c.de~ to it for m~ years by oonzt1tution and statu~o ~es1res 

service from a utility occu~y1~g its st=eets under the :r~ohi~e 

tormerly orll'One.ed by sec. 1.9 ot' 4:t. ~:r 0: the Co=t.1 tut1o:c. ' or 



e:enere.l. schedule such a.s the :2-5 Sohedule here, thero is ::lO 

ground tor such. e cours~. 

tis '4, 
o·~iioner. 

~-


