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CRITAD WESTERN POVER COMPANY OF CALIF-
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poration),

Compleinant,
vs. ’

PACIFIC GAS & EIECTRIC COMPANY (o public
utility corporation),

) Caze No. 2692

Deferndant.
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tioxn;,

Compleirant,
Vsa .
Cese No. 2692

PACIFIC GAS & ZELECTRIC COQMPANY Ca. public
wtility comorat.x.on) ’

Defendant.




Louls Bertlett, for Compleinents

Y. Leroy Johnsom, City Attorney, end C. A.
Grant,issistent City Attorney, of Stockton;

Noxmen Z. Malcolm, City Attorzmey of Palo Alto,
and Mountain View;

7. Be Matthews, Attorney for the Burcaw of
Light apnd Power of Los Angoles:

C. W. Thite, City Attorzey of Haywoerd;

Talter E. Bruns, City Attormey of Reedley;

T. B. Andrews, City Attorney of Chula Vista:

Albert Launer, City Attorney of Fullerton;

Woelter J. Hartzell, City Attorney of Redlandz;

Re A. Repsey, City Attorney of Sen Brunos; '
Chester L. Coffin, City Attorney of Santa Monica;
John F. Davis, Lty Attormey of Zurlingeame;

P. N. MeCloskey, City Attomoy of Colian,

Russell Scott, CiLty Attormey of Salines, and.
Gerdiner Johnsom, of Counsel for Complainants.

T. T. Deuel axmd L. S. Ting, for Celifornia
Farm Bureau Fedoration.

Srobeck, Phleger & Herriscn, by Herman Phleger
and James S. Moore, Jr., for Pacific Gas and
Zlectric Compeny.

- Cheffec Hall, for Great Western Povor Company
of Callforniea. .

LOCITIT, éom?missioner:

OPINTON

Cese 2678 1s s compleint by the Town of
Feirtield ase.'iﬁstf the Great Wcstm l;ower cdmpan&- of Calif-
ornia reciting that the -Board of Trustees c;r Fairfield has
adopted resolutions (a) proposing the cop.s‘t::ruc‘qion by the
town of e electrical dlstridution sycten; (%) ordering
conzstruction of the first unit thereof, and gii;ec'cing the
edvertising for bids, and (¢} directing the £iling of an
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ez order be made directing defendent (hereaftor referred
to as Gres"t ﬁesﬁe&sﬁréoﬁ;pany) o sﬁpply electricity to
the towm rorvmnicipal u':ae.,-and for puz;poses 'dr. :x:é'sezle
to fxheditents over a munfcipelly owed adstriduting
systen m~ccm:peti lon with Creat Western Company, and also
that the comn;....:ion m:c retes to be peid by the tom for
such energy. —Great Western Compexy denmies thet 1%s °
systen has been ae’dice.ted to 'the\ delivery of enerear té
mmicipaa.itie* for rosale, or any purpo'ee other the.n for
mmicipal ptxr:po.,es.

" Cese 2692 is & couplefint by the CLty of
Yountain View against Racific Cas and Elec_'.tric: Conpany
{hereattor rererré.d to as -é&cirié compam?'): It Tecites
that the ;i‘dy Coumcil c?r -canpleinant 'cﬁ:yhhas' ﬁa.ssed' o=
solutions (a) proposing the construction of an electrical
distriduting system within the city, and (b) directing the
“ili.ng of thls proceeding before the Commiwion.* alleges
thet Pacific Company has dedicated its properties for the
sele of energy to competitors; esiks thet Pacific Company
b¢ di:e_cted, to‘s‘upply energy %o the ci‘t} on req;aes,t. :’.‘o:." :
resale over & mmicipelly owned distributi;gﬁ system_‘in ,
coampetivion with Pacilic Company, ami requests the Commis-
sion to Lix Tates €0 be pald by :!:he ¢ity for suck egergy.
i?aci:‘;.c Compexy dexies That 1% hes dc;digated any ‘_or. itz

properties for the. distridbution or resale of enei'g:r guer

distriduting systems of campetitors.




Case 2098 1z 2 complaint by the -City of
Stocktan against Pacilfic Company, and contains substential-
iy the seme allegations as set fortk in Case 2692, and
siziler deriels by Pacific Company.

Associated with counsel for cemplainants are
the eity attorneys of some twelfe minicipalities. Hearings
were-held on June 26 end 27, September 27, Novembor 15 and
November 20,1929, oral argument had on December 4, 19829, -
and thoe matter suwbmitted on briefs. |

Conplainants have proceeded upon the theory
that defendant uvtilities nave dediccted 2ll of their generat-
g and trancmission Zacilities to a competitive use, and
are undexr the duty of mrﬁ.ishing‘electrical energy to coxmpetw
ing systems for resale vhen and as roquested.. ..

For the purpose of shbv::.ﬁe; 2uch dedication ..

cazpleinents have directed ettention t¢ several trensactions

between lQacific Compeny and Creat ‘Westem.,Compé.ny;,, jefhereby

the latier sold certelin energy.io Pacific Company 'betpee‘n:
1908 and 1925. Various contracts between these parties were
fntrojuced in evidence (Zxbfvits No.- 1L, 12, 15, 14, 15, 16,
17, and 34). Gen(:rau.j', these egreemonts specified meximm
and mﬁ.:r.im quentities of enexgy to be-delivered taereunder
for a speqiried‘ perlod, tie deliveries being at gompmpively
high voliage, & part being delivered .at RPacific Company. sab-
sjtg.‘avions,_ axd port af en intersectlon of the tranmissior




lines of the re:,pectiv._e compenies ot a point east of
Oaklangl. The charges specified werc compa*atively low
aml i ie_.uor contracts wore increased without application
by tke G:-oa., Western Company for au\t:hority to incr'ease; its

rates. The contracts In effect fram 1908 to 1918 provided

a daily minimum charge, insteald of monthly or yeerly, &= is

vae case in contracts w.’x.’ch o:rdinary consumers ér'an. electric
u’cili*ay. The ag:roement o:r.‘ Decemver 2, lglo, (Erb.ibit No.
16) ero:...ing Iama:y 15, 193.5 was extended u::...il teminated
on six month’s wrlitten notice. Subsequently such service -
vas ‘.j:emlimtéd by Great Testern Compeny, ead eftex nogotia-
tions & new comtract was owtered 1nto. ‘
In Ocvobe:r: 1908, the date of the first cortract,,
Great T'e.,tern. Company, thex in the development stege, was
delivering no current and serving no consumers. -Iu later
yesrs Great Testern Compeny extended iis Iines im:o the ter-
ritoxy of Pacific Compeny and imto umcccuploed ter:;tory for the
service of retail comsumers. For & long period the rates of
the two. utilifies have been identicsl, and Tcampetition™ be-
tween. them hes been in an effort to .secure z-z.ew qon;smner%
20t served by either. It is txue that the campaxioes are
© both rendering zervice iaz:gely in the same ares, apnd also
theat certain consumers have Lfrom time,to time trznsferred
from one Lo the othex.. |

Coreful consideration-of the contracts, the

history and development of the two companies as shown dy the




record, together with the circumstances and conditions sur-
round Ing the. ssle ¢of power by Great Vestern ‘Cbmpany‘t'o
'Paciffc Compamy; discloses that the sorvice to the latter
we.s rondered notﬁ-'as: a "mztter of right™, but as an accom-
" modetion ;ﬁo ‘Jhe'p_urchai::er, end the disi)osal of excess or
surpluc energy by the seller. It canmot be found that
~Ghese tronssetions -corfsti‘cute.e.‘ded;ication by Great Wostern
g COmpan;r. of Its fecilities for the usze. of competing &is~ .
tribu“a'ion: Systens.

- During the walter shortege of 1924=-1925 powér 'j
was developeé. at & plent belonging to the City of Alameda. |
exnd supplied imto the system of Great Western Company.

Lo equivalont awount of power, iess line losses, was dellivered
: by Great Testern Company o Pacific Company. In 1924 &e—
liveries were nade ot Qakland, and In 1925 a%, tﬂe Pecitic

Cempery*s North B;aach stean plant in San Francizco. 4n
axount éqvivalent.to tl;gt received by 4%, less I.osséq in
Transxdssion, was . turn furnished by Peciflic Company ©o
San Joequin Iight end Power Comomt;on at or near Newman,.
C_q.lgrromia. In 1924 Son Joaquin Light and Power Corporaiion
Ain turn furnished certain energy to Southern Cali:érnia. :

_36.ison._ Company.

Txhibit 1 13 o contract between the City of

Alemeds sad Great Western Company, dated August 9, 1924. It

recites the existence of a shortage of electric power in.

Se




Southern Celifornie. Under its terms the City of ilameda
agrecd to place its generating plant in operetion and to
generste and &eliver energy os required, to the full caepacity
‘of the plant, to Great Western Compeny. The latter agreed
‘o pay the city 465 per dey for each day during wiich emy
enoTET Wes delii‘é:ed, zlso t& reimburse the ¢ity for all
opereting tosts, costs of plecing the plaxt fn 'o;::ia:'m“l-:'ién.,' |
and costs mecessary L£or layiﬁe;'up the plent at the tormina=
tiéii,oé‘ service. ;';.‘he term of the contract was to Februery .
1, 1925, Great Western Compeny havirig'the option, however,
of terminating the centract on i-‘ivel days® notice.

" Ixhivit 14 Lis o letter fromﬁ?s.ci:‘:ic Compeny
to Great Westexm Company, deted May 23, 1925, proposing 2
temporesy exchanaél of energy, which was accepted by the
Tettor compeny. It providcd. that the Pecific 'Compa’:m:y'- would
melce deiivery at Néma.n, and Creat Westem"cOmpa;ay'i:n ex-
change wes o deliver anm eqﬁivalent emovnt of enérgy':;n. San
Francisco, subject to certain conditions, the a.éreemt %o
torminate upoxi-. 24-hours' notice by citner Perty. ‘Dower was
exchenged until October 31, 1925, and the sgreememt Was
termineted. 1924=1925 were yeers orgow.ei- shortage neces~

sitati}ag tho appointment of 2 power supervisor (24 C.R.C.
104). o |

Txaibit 32'4is a camtract, datet. Tuly 23, 1?:.3',
under waich P_lacit:.f.c Company agreed to deliver to Groes
Western Company energy not exceeding 350 kilowetts required
by the latter for supplying the demands of the Yukox Gold

Ge




Compary for the operation of a gold @redse, etc., om the
Americen Ziver. Teis was in territory then moccupio& by
either utility, amd the contract regquired taat ?aci“ic Com~
peny construct o line ‘hereto. Service was actuelly remdered
by the latter compary, clthough the consumer was bdilled by
Creat Testern Compeny. Thile the ccntrac:: was for & period
or tw years, wi‘bh an. option to extend, it was cancelled In

| :I'uly 3.914 and Great T estern Company assigned its contract
with the Yukom qud Company to Pacific Company. The la‘cter
con‘cinue& service some six or eigat months wetil the dredge
ceq.,ed operation... ‘

Some eigat instences of emergency ..ale., of
powe:c Yy Pacific Compaxy to Greest Testern Powor Compamy beo-
tween 1917 and 1925 are lieted in .a..zhibit 37. Tt appears
thet these sales were tho re..nlt of emergoncy reciuests und.eoxr
torme agreed upon et the timé » a2d not uwnder auy ::ﬁ't;e schedule
of Pacific Company. t «

Since 1922 Pacific Compamy na.. been ...upplying
oneTEY o “he mmicipc.l -ystcm of Pelo “l o under its Schedule
P-6. The CIty begax di.;tr.x.bution of power somé 28 or 0
ycars' ago, and .,I.nco purchasug po er Lrom the Paciric Com—
pexy theﬁ:e na... been. no competition, the utility tumine; }
consunmers over o the eity as soon as the latier was in.-a.
poﬁﬁon to take them. Pac i;ic Comparny now has 17 comsumers
in Pelo Alto who ere receiving tb:eé phese Sorvice for power
purpéscs, and tho dity is ot In a‘ shysical positi’.on to

serve these ¢oRsuners.
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The CLty of lodi acquirxed 2 distribution
system In 1910 and first purchesed power Irom Americen River
Electric Company. In 1912 1% contracted to purchase power
fran Western States Gas and Zlectric Coxmpeny, renewing its
contrects with the latter from time to time. Neither of
the ebove companies were operating in caxpetition with the
mapicipal system. In June L1922, the ¢ity sunexed cortain
territory which thon contalned same fifteen comsumers of .
Western Stetes Compeny. Following this annexation the .
mmicipel. system was sorving epproximately two thousend
cornsumers. . Negotiations for purchase of the lines of the
utility felfled because of discgrecment as to the sale price.
In December 1922, znother ennexation brought within the city
é.::. é:rea, in wixich Western States Conpeny was.serving a few.
consuwerrs. The city proceeded to extend its disztridbution
Zacilities enxd In the territory last montioned the city
now has 170 services and Pacific Compamy 9. Pé.cii‘ic Cempany
acquired the Testern Stetes System in 1928. Lt the .present
time Pacific Compamy hes 13 comsumers within the city, &1l -
located within the. annexed sreas, 11l having three phase:
power Iastelletions, the ¢ity not ‘having suchk lines mear -~
their premises, and 2 being lighting comsumers. —Additfonal
business has not beenm solicited by Pacific Compemy, axd.

neither 1t nor itc predecessors has taken on ony additional

ccnsumers since 1322.




A coreful review of all the facts and cir-
cumstances of the above instances of power ;:ales cited by
complainants fells to establish the clafm that elther of
the Cefendant utilities has dedicated i%s facilitics to
vhe use of systems operating iz campetition with 1t.

Corplainents lay much stress on Schedule PG
of Pacific Compeny as being im itself o &edication to com-
petitors. That schedule (Exhivit 4) filed in ceaupliance with
Decizion 13316 (2% C.2.C. .638), and made effective Lpril 15,

1924, resds in part es follows:

"mesale Powor Servrice:

Apblicaole to electric service to other
electric utilities ard to mumicipalities fox
distribution and rezale. Sorvice to de

uupplied'. at stendexd voltages of .:.200 volts
T Over.

Territorx:
| Entire torritory sorved.™

I do not bélieve that ‘the mere Liling of fhis
...cb.edule > purﬂuan‘c to the above decision, part.gcularly wb.en
coupled with vhe reﬁ.z..al of defendent u'cilities to zexve com-
peuitor'* theretnder, as shown by the ev;.dence conc'ti"utc"
..uch deddl ca.tion 83 camplaina S here uxse.

l\one o"' the complainant cities “re now prepared
to receive power ro* resale purpo...e.,, nor ha.ve they any
existing “ac.z.litie*' i‘o* the aiutribut Lon off enere;y. Groat
.;thorn COmpaw now ..orv'ing Fairfield, wI:r.ile S'coclcton
...nd Mountain View are beine, cerxved by Pacific Compexy. Come

Plaixnentc are tius not irn & position to recelve seTvice even

L3
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i It be determined that tne utilitics are under ublige~
to serve then. Howevér, because 07 the imporbance to +he
monicipalities of the Llssues presented, the evidence which
1 cleimed %o show an wneswivoeal intention to dedicete
facilities for the use of campeting systems, hes been here
englysed. I am of the opinion that none of complainents ..
heve sustoined their oleim to the sorvice ol emergy for
the purpose of resale in competition with ‘che respective
defendants.

Vaile the evidence offered Iin support of each
campledint is substantislly the seme, there 1is one respect
In which the compleint of the City of Stocktox, Case 2698,
differs from the others. This ¢ity hzas expressed tae de-
sire thet 1ts purchocses of electricity for pumping, 1ighting
of strects and public bifldings, and other purposes be com-
bined at one point of service and under ome bill. ¥ To
effect such an errengement:, electric lines would kheve to
be built coanecting the various points o;t' vse, and It was

fran these lines thet it was propoced to sell electrid;ty'
to the inhavitants oi‘ the ¢ivy, app,.::en»ly more or lesz
incidentally in the beginning. Both ccmplaimnt... and do-
fendents have devoted thelr cases almost exelusively to '
the question of service to competitors and there is not
sulficient evidonceo in the record o pormit or.é. decision
on exy ovier point. This portion of the complaint in
Case 2698 must, thereforo, e dlsmissed for lack of evideace,

10.




such dismizsel being without prejudice.

"ORDER

Hearings having been held and the above~
entitled complaints now being under submission,
IT IS EERERY QRDZRTD taet zeid complaints be

and they ere heredby dismissed.

The forcgolng Opinfon axd Order axe hereby
'apprcv'ed’ and.‘ ordered filed as the Opinion and Ordor of
the Railwoed Commission of tho S tate of Califormia.

Ii@t'id;t San Francisco, Callifoxnia, thisz
, 1950 |

3ok _gay oy

Commicssioners




I connot ¢oncur in the majority order. The . cases
here under considercation are not only unusual'but of considor—-
able importance beceuse they involve:

;
Tirst, the -ight of vhe Civty, as & competitor, to

purchase under & properly filed schedule of rates applicable,

without limitation, generally to all other electric utilities

and municipalities purchasing for rosale, and

Second, vhe rigat of tiae City, as a competitor, %o
demand service at a rate to be lixed by this COmmiscionqunder
a franchise agreement %o sorve.

Whlle this ctatement of ¢uestions involved iz some=-
whet broader than the positionz taken by'the partios at interoest,
vet the rocord in tae case amply coverc tho larger issue.

It is my opinion that the speclial coavracts for axd
Tae actual sale and exchange of power between thp large utilities
under such convracts, as disclosed by this record, 4o not ¢on~-
stitute a dedicetion of the facilities of any oue uwtility Yo
tue gervice of another. The utmost they could bhe held to show
would be o dedication of surplus power. _

Tke utilities, howevér, went mich :@rther in the
metter of dedicetion when they filed schedules Tor resale power
coxvice. The present Schedule P-6, in eddition to the actual
rates exd other matters, provides as ;ollows: |

"2esele Power Sorvice:

Applicedle ©o olectric service to other
plectric utilitics emd to municipalities for ,
distribution and resale. Service to be supplied
et stendard voltages of 2200 volts or over.

Terzitory:

Entire territory served."
Tis commitmoent iz ¢omplete. It 1= a declaration of

dedication of service to 2ll electric utilities and to municipal-




i1%les that distrivute any whore in tho Territory of the offer-
ing Company. Thisc would seem to be inelusive of competitorsz.
Tze Companies contend it was not zo intended. Thoir avowed
PUTDoses Ior incorporation, their comple*cé. &et of filing rates
axnd the practices of at least one compeany, the Pacific company,
es disclosed in this record, however, show cleerly a dedication
Tor the purpose of the compleints.

The City of Palo_ Alto for meny yecrs maintainéd a
gezerating plant and sold i vigorous coxpetition with the
utiiity. The uvility 1o$t mach of its busimeszs. It came %o
& point where the Company reteins coritain service which it can
give to bettor advoztage then the City and the City retains 4he
sorvice which 1t cax give to better esdvantage thaxn the utility.
They are each holding ceritain service zgainst the Other. They
are still competitors in fact, though thoy are not so actively
conpetitive as théy ONnco wWeroc. e City found it conveniexnt
end pro:‘itablq T0 buy service from the utility snd the utility
Zound 1%t convenient and prorfitable to sell to the City and for
several years, without protest, the zele cnd purchaze between
these competitors hes boen going on under Schedule P-5.

The City of Lodd in 1910 acquired the distributing
system and purchased power under contract first from the American
River Electric Compeany for two years, and thex from the Western
States Gas and Zlectric Compeny until that Company was pur-
chased by tﬁe Paé:i.ric Ceo and Zlectric Company in 1928. I
1922 the City amnexed new torritory in which the Western States
Coxpeny was serving. Failing Vo zgree on & purchasze price Lfor
vhe Qistributing system of vhe utility the City built itz omn

sycten and procecded to cServe in competition with tho utility

ard resold energy purchesel froa tae competing uvility. The
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usility &14 not rofuce to zell because the City competed. The
condition in the amnexed territory of Lodl as to competition,
service, purcnsse and sale of energy is at the prosont vime
guivte similar to thaet in Palo Alto.

The record also discloses @ state of competition be~
“ween the cities cnd utilities in the metior of street lighting.
This wes specifically referrod to in the cities of Stockton,
Zerzeley, Qakland and Emeryville, and the Compeny witnoss
vestilicd it happoneld genexelly over the system o0f the Pacific
Compeny, that the City would substitute its own lighting systoem
{or thet of the Company, ceusing the cbandonment of all or part
oZ the Compeny’s system, the los:z being sustained by the Compexny.

Iz those instances, however, there was no evidence ol refusel

on the pert of the wility %o sell power to the City under

regulerly filed schedules, and in feet zuck sale was mede aznd
i being nade at the present time.

It would seem that the interpretation which kos and
should ve placed upon the filing of Schedule P=6 1z that 1t
offers service %o o coxpetitor, and if tae ucilities belfore ue
Tind such 2 dedlcetion improvidezt or e burden upon othoer zer~
vico thelr leogel recourse is ﬁot & refuszal of service but an
application to abandon.

Iz sddivtion To the Ifirst proposition above discussed
1z the secord questlion ox to the right of the City to domand
service under the dedication to tho City through franchises
grented to the wtllity, ixrespoctive of whothor or not gemeral
schedules have dbeen Tiled.

The municipality nasc tike leral right, whothor or not
it hac granted frexchises to nrivate utilities, %o supply its
municipal zeeds cnd &lso to supply ead sell to its inhebitunts
2ight, heat and power.




The utility is orgenized primexily for the nurrpose,
smong others, of selling light, heat and power to municinel-
1ties. “Whon 1% procures & Iranchise from a city ad thereby
dedicaves its properiy o serve, 1Iv does so with the full
knowledge that the ¢ity aesz the power and the >ight to ¢on~
dexr or to build & perallel systex and compete. The procuring
of & freachise in 2 ¢ity, without reservation, appears to e
e ¢cloaxr dedication of service To the ¢ity as & competitor. The
city may or may not elect to compete, ut that iz the cheace
which %he wtililty tckes., It 1s ore of vhe aezerds of tho'
business. In the cuases before us the utilities have so deldicated.

In the casec cited by defendens compmmnies, where
courts aove aold & non~deliceation to competitive service, there
appecrs no direct axd conclusive evidence of dedications such
as obteir in tho metters before usz. |

Tt therefore eppears that the Companies should be

dizected To sexve complainznvs.

| <§14(Z,%£sza,¢~c£47//'
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I disceont.

It iz rot clafmed nor held thet any particuler part
02 the utilities' propexty has not been dedicetod to the pudblic
sexvice ovut rather that as to all of the property there exists
e qualificetion or excention to the offer to serve. The
carving out of such an oxcentiorn or quélification destroys tho
universallity of the dedication. This claimed cualification
1s 2ot expressed in fxticles of Incorporation(l}, franchisescz),
cextilicates of public convenionce and necessity (3), or pub-

licghed rate sche&ulescé), glvhough if there were such & quali=-

fication one would think 1% would fird lodgment im ome or 2ll

o thecze.

(=) Arvicles of Iacorporetion of Pecific Cas and Tlectric
Coxmpany on f{ile with this Commission, although frecuently
amoxded, consistently caxry acmozng the declared purposes of the
coryporations :
mAKEXGOERIKonAUCt the business of rTHNKXgell{ppiRdki |
and otherwiszse dizposing of electricity to be used
cor light, zeew, power end 2ll lewful purposes, and
in particular ¥X¥¥***fox zupplying counties, cities,
¢itics end counties, villages, towns and otlher
Localivies d places in the State of Califormisa,
end the inhabitants tiaercof, with elecetric light,
heat and powex.m ) )
The seme 1s true of tho Lxticles of Groat Western Power COompeny,
exong the declered purpozes contained vhercin dbeing
"to supply electricity to light or heat iacorporated
cities, counties, villages or towmz; ***4o furnish
and supply electricity and clectric currenth¥rkgokxnx
individuels, firms, corporatvions and incorporated
citlies, towms, villages and countiegiikiik w

(2) ZTach, it would appear Lrom the record and Ifrom sxnual re-
ports on file with the Commiscioxn, operates, to scxe extent ab
leaszt, under the constitutionzl freaxchice gronted by Sec. 12 of
Arte. XTI 0L the Constitution, which before 1ts cxmenlaent on
October 10, 1611, read az follows: ,
"Sec. 19. In eny city where there are no public
works owned and controlled dy the municipalivy for
supplying the same with water or artilicial light,
exy irndividuzl, or eny company duly incorporated
for suckh purpose, uxder and by authority of the luows
of thiz stete, shall, under tho direction ol the
superintendent of sireets, or other officer in control
thereof, and wnder zuch genercl regulations: esvthe
mnleipelity nay prescerive, Lfor daxases znd indezmnity -
for demages, heve tae privilege of using the public
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It is sought to limit the spparent comprehensive-
ness oL these by the claimed practice of the utilities not to
sell electricity %o a "competitor.” Lssuniag the existence
o the practice, I canﬁot bring myselr $0 think that & cualifica-
tion to such unecuivocal offer as is found, in particuiar, in

the rate schedule may be thus elffected. If it cean be =0

“r-

accom@lishe&, other reservetions and exceptions, 2ot now inown,
are Likely to develop and,the-e two utilities, the Tirst step '
in the merger cnd consolidation of which has already been

senctioned, will be enjoying & monopoly in o large section of

tae Stave, with thelr obligation ©o sell uncervain wad not

commensurate with the franchises and spociel privileges extended

vaem by the Stave.

<) contra:
atreets and thoroushlares thereol, and of laying
domx pipes end conduits therein, and conncctions
taerewith, so fer o5 may be necessery for intro-
ducing irto and supplying suck ¢ity and ivs iz-
aobitents either with goslight, or other illunmin~
ating light, or with frech weter for domestic zné
all other yurposes, upon the condition that the
minicipal governmment shall have tho rigat To
regulave the cherges Thereol.

Tols grent was zede iz L8879 and continued.unuil the time of the

191l smexndment of this Section.

(3) in examination of certilficates of pubiic convenience snd
necessity granted to these utilitiez by the Comulssion do not
suggest ,he existence of any such reservation ox oualiricatio“
to the extent of dedicetion as here claimed.

(4) Scheblule 2~6, identicel for ezch utility, iz relerred to
in the majo*ity opin_on. Tee lenguage of thae schedule is ‘
epplicable VYo tiae sorvice here rocuecsted and involved. In - -
conrection with this it 1= ;nueres.ing to note the "preliminary '
statement™ contalined on "Revised Sheet C.R.C. No. 421-=E" of the
Decific Gos cad Elcetric Company, preceding the variouz sched-
ules end riles and regulations of the Coampeny. Tals runs as
follows:

Tl. = Territory Served by +the Company:

™he Pecific Gas exnd Electric Company supnlics

electric service ix all or portions of the following .

thirty=rfour countiesz in the northern znd central part ‘

of +the State of Colifornila, the locelity in whieh

each schedule 1c oppliceble being more svecilicelly

deserived on the zchelules.™ (Here follows a list of

34 counties of the 3tate). o




L5 to ome of the utilities, the claim es %o their
praciice is not supported by the evidence. In two pleces at
least power was cold to municipalities which were competitors
oL tkhe vendor. Thile the competition may not have been cx-
Tensive or bltter, both thae utility and the citles were serving
‘1dentical territory.

T am unable to accode to the view thet to roquire the
mevice here sought involves a teking ér the propexty of tho
utilisics, justifiedblc only as en exorcise of tke right of
eminent domein. These utilities ero ozgeged in zselling a
comxodity, tae price of which iz sudject to regulation zad con-
trol of public euthority. Mo physicel occupation of their

‘property L= irnvolved, as was the case in Zvansville and = Traction

Co. V. Henderson Bridse Co., 134 Fed. 973, znd in the various

adjudications Ifnvolving physical conrections detween telephone
and telegrapa companies. Rather, the price, torms end con-
ditions of sale are matters of rogulstion felling witkin the
powers of thLSVCOmmisﬁ;on, in the proper oxercise of which

polelr ore apuse;, 1L they sxise, mey be comsidered and approyriate
orders exnd {determinetions nado (see Sec. 35 of vhe Public

Util ties Act,)

Taet conditions would Juctifly the commissi§n's aPPTOV-
ing a rule, regulation or practice denyin@ service o a "com-
pétito:," it 1s unnecessery here to &ecide. It 1z onough Yo say
that waere & zunicipel corporatlon, exercising & right consistently
extended to 1t for many yeers by constitution and statute deszires
service from & utllity occupying its streets under the Zranchise

Zformerly extended By Sec. 19 oF ard. I of the Comsititution o

by local fLranchise of similer Imnord, cnd the utility has.a




~-=,

general schedule such as the -6 Schedule here, there is 2o

ground for csuch & courssz.

S A/

Coqgissioner.




