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Decision No. i .

BEFORE THE RAJIROA.D COMMISSION OF TEE STATE OF CALIFORNIA

FPETALUMA & SANTA ROSA RAIILROAD COMPANY,
| Cémpla'.inantl; i
vSe Caszse No. 2644.

SAN RAFAEL FREIGET & TRANSFER COMPANY,
EDGAR POMEROY, .

Defendants.

In the Natter of the Investigation
upon the Commission's own motion into
the practices, rates, rules, regule-
tions and operations of SAN RAFAEL
FREIGET & TRANSFEZR COMPANY. S

Case No. 2652.

In the Matter of the Investigation ox
the Commission'®s own motion into the
practices, rules, rates, regulations
and operations of EDGAR POMEROY.

Case Now72653.

In the Matter of the Lpplication of
SAN RAFAEL FREIGET & TRANSFER COMPANY
for an amendment of its certificate
of public convenience and for the

- operation of an automodbile truck for the
transportation of freight detween
Sausallito and Sants Rosa.

Application No.
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Gwyn He Baker and Re Me Barrett for Applicant
in Application Nos, 15227, and for bdoth
Defendants in Case 2844 and for dboth
respondents in Cases 2652 and 2653.

Donald Geary and H, S. Greham for Petaluma &
Sante Rose Ballrosd Company, Complainant in
Case 2644, Protestant in Application 15227-
and Interested Party in Cases 2652 and 2653.

Le S. Weston and Edward Stern for Railway Express
Agency, Inc., Protestant in Application 15227.

Christopher M. Jenks and J. J. Geary for Northe
western Pacific Rallxzcad Company, Protestant
in Application 15227, Intervenor in behalf of
Complainent iz Case 2644, and Interested
Party in Cases 2652 and 2653. .




We Se Johnson and Morton Ge Smith for
Southern Pacific Company, Protestant in
Application 15227 ar& Intervenor in behals
oL Complainent in Cece. 2544 and Interested
Pexty in Case 2652 and 2653.

Lewis E, Cromwell for City of Petalume and

Petelume Chember of Commerce, Protestants
in Application 1S5227.

BY TEE COMMISSION:

OPINION

These roﬁr proceedings relate primarily to the operations
of the San Rafeel Freight & Trensfer Company, eilther as an
individuel carrier or in conjunction with Edgar :Pameroy,
betweoen San Frencisco and points north of San Refsel to and
Mclnding Petalum& and Santa Rossa.

In Ca.se 2644; the Petalume & Santa Rosa Ba.ilroad cqmpany
aJ.'!.ee;es (l) that the San Rafael Freight & Transfer Company is
‘violating the terms of its certificate of pudlic convenience
and necessity obtained from this Commission dy tra.n.,porting |

 package merchandise weighing in excoss of 60 pounds per package

botween Sen Frencisco and points on the pudlic highway north of
San Ra.f.‘e:el- (2) that Edger Pomeroy is operating as & common
carriexr of property by auto truck over the public b.ighwa.ys between
San- Ba.rael Sentea Bosa and 1ntemedia.te poirnts without first
having:r obtained =z certiricq.te of pudlic oonveniencg and ;aecess:lty
from this Commission; and (3) that the San'Bara.el Freight &
Transrer Company end Ed.s&r Pomeroy have conspired toaether to
operate a&s common carriers of property between Sen Frencisco =nd
points on the public hig,hway noxth of Sa:o. Ba:tael to and inolud’.:x.ng
Petalm a.nd Sam'ca Rosz. i

Following the filing o"’ the complain® :!.n Ce.se 2644 tb.e
cqmission,on its owm mot:!.on, lnstituted Caaes 2652 and 2653
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for the purpose of. :anu:!.ring Int o the pmctices, retes, rules,
regulations and opemtions or the Sa.n Rarael Fre:!.e;h.‘b & ‘J.‘ra.n.s:rer
Company and Ed.gar Pomeroy, 'betwoen Sen Franci soo, So.nta Rose
and intemedia.te points. o '

spplication 15227 was filed by the Sem Rafeel Treight
& ﬂ.":@s:‘er Company seeking the enlergement of its existing opera-
tive rights. between Sex Ba:!.'ael"‘ Sexta Rose end intermediate
points to permit the tranaporta.tion of all freight, regerdless
of weish.t. o

Pablic he&r:.n@ were held befoTe E:mniner Gennon at. Petalm;
Santa Bosa and -Sen Francisco and the mttera 1nvolved submitted
ox briets. By stvipulation the four proceedings were heaxrd
on one "‘ecord and will de disposed of in one docision.

‘The San- Barael Freight & Transfor Compeany, hweimrter

re:terred to es the Transfer Company, is a common carrier of

proper"y by vessel between San Francisco axnéd Sen .Rafael and by

‘auto truck between Sausalito, Sen Rarael ~Sante Rosa end
1ntemediate pointss The operations dy vessel are nnrestricte&i
but by truck tais compeny Is probibited from trensporting be-
tween Smsalito, Sexn Refmel, Sente Rose axd intermediate points
sipgle plieces or package merchendise weighing in ezcess or

60 ponnds. : It my, however, transport shipments or nevspapers,
ice creem and dairy products regerdless of weight. (Eeza.lm

& Sente Rosa Railroad Co., et .al. vs. Lawson Tmnsrer c:o., et a.l.,
2L C.R.Co 7E5)

. On ox about J‘uly 14, 1927, the ‘I‘ran.srer Compeny attempted to
work out z method by whick i1t. could., elther directly or mdi*ectly,
keul freight wgigh:.ng in excess or;60 pounds pexr: paokage. It s
Tirst entered into an agreement with S&nuelson B:r:ds,. In;; '
whereby the latter obtained contracts from various shippers in
Sexn E‘ranoisco %0 heml their merchandise, :roe,ardle:ﬂ.sor welght,
from Sen Frencisco to points on the highway-ﬁorth of Sex Rafael.
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Tke Tmsrer COmpa.ny received 11:3 Tegular te.-rirr rates for the
hanl by vessol fron Sen Fro.nci..co to San. Barael and the dalance
weas divided eq_ually betweon the two parties.  This method of
operation was mbseq,uently abandoned. The Tra.nsrer COmpany
therearjt:er di:ectly so;.icited shipmen‘ts from various wholesale
fims :Ln Sem Franoisco, or:r.'ering to haul ..hipments o:' a.ny
we.;g‘n‘t rrom. Sem Francisco to po:!.nts noxrth o:r sen Refael em.d
Sausal:r.* . Z‘he or.f.'er s in tb.e rom of a letter with & proemble
reb.ding: 'We heredby contmct to meke store-doo; deliveries
or all y;ur shipments rrom. Pler 9 San :Ei-anci..co, ‘t;o all points
oz. the highway between Semsalito and Semta Rosar. ' '.!.'he .service. !
{rom, Sem. Franci s8¢0 Sa.n Rarael was perfomed by the rmsrer
Compexy .end beyond San Rafael by Edgar_Pomoroy with truoks, at &
L1lat m"e of 15 cents per 100 pounds. (Pemlm & Samta Rosa
Bailma.d Co. V8o Sen Rafael Freight & Trensfer 00., :52 c.x.c.a'zz.)
In the p:'oceeding Just ci'ced the CQmission held that 7
by the roregoine; method of opera.tion th.e Tremsfer cOmpany had
attempted Yo transimte itselt from & common carTier into & .- . ..
private cong:jzgc_;t, cerrier for'the obvious purpose of ‘de;‘oatingv
the “::es;;rictio:‘;x placed upon it by Lts certificate of pnbi:!.c
convp::.:‘.-énce and necessity prohiditing the transpor‘ca.fcion of
package. merchendise weighing in excess of 60 pounds per
package. in oxder requ.inng the Transfer company to cease and
desist from the unlawful practices was entered October 10, 1928,
Thereafter the Transfer cOmpany notifiod by letter all
sb.ippérs with whom 1Lt purported to have a contract that "it will
- be neéessary. for us %o 'change. the present method of mmdling con= ..
tract. shipments”. . The change in the existing method was

effected by Ed@&r Pomeroy, entering into allegeld ‘contracts with
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& porbion or these shippers and others whereby ke undertook to
perrom as & priva‘te contra.et cmier & th:rough service from

Pler 9 San Fra.ncisco, to points on the high.way no::th of San Ra.i‘aol.
Botk 'che i'ransi'er Company zad Edga:: Pomeroy deny thm was a.ny
agreement 'between them to pexrfoxm this sexrvice. However, the
testimony or the 'I‘re.nsrer COmpe.ny's president lead.s us to conclude
tb.at the new ;p].an originated ‘mith the i‘*ansrer Company, and

"although. there m.a.y have been no definite agreemem: between the two,

the:ce m at least an implied und.erstanding that Pomeroy was to
'obtain the so-called contmcts, end both would Jointly paéticipate
in the tmsporta'tion. Clearly *he present m.ethod of opmtion
m devised for the ;purpose oL continuing & service wh.ic.h the
i‘r&nsrer COmpany m ordered by the cOxmnission to cease and. l
desist rrom perroming.

‘ Pomeroy pow hes approzima.tely twenty so-called. contracts.
' Ee is willing to accept ROTe until the capecity of the two trucks
now being used. is rea.ched, provided. the shipments a.re pot of &
heavy a.nd bull':y nature. Moreover, 1L without » groa.t Zeal of
effort he can ezpand his dusiness he is willing to acquire
additional equipment. The record shows that Pomeroy, in 36 far
as his opera’tions in conxnection with the Tranxrer cOm.pany are
concemed, 1 not'a primte contract carrier as d.erined by the

Uni ed States Supreme Ccm.::t in Frost vs. Reilroad CUnmission, 271 UeSe

583, but 1is a. common ca.rrier cpemting; over the public highways
between Cired texmini 2nd over 2 ‘regulaxr Toute without LiTst
having obtained rrom ‘this Commission & certificate of public con-
venience a.nd necessity. Pomeroy also peri'oms other h.emling by
tmck, principally for the Foultry Producers of Cmitml Calii'omia,
but these opere.tions are not here in-issue, SRR

' '.t'here 15 also evidence in this record %o show that the
Transfer Company heuls shipments of a weekly periodical and eggs
‘41 crates weighing in excess of 60 pounds per packase. This ix

5.




done vyﬁhout the gid of Pomeroy. “ Tm&e;c the teims of its cere
t:!.-ric&te of public convenience and necessity the o:ily articles
which may be tmsporcea when the weight is 1n excess or 60
pounds per package e&re newspapers, ice cream a.nd da.iry p::oduots.
- The 'I‘ra.ns:t'er Compeny contends that weekly* periodicals exre
. Bewspapers and eggs are dalry products. While there may bo
4sane analogy between newspapers and per:!.od.icals and 'between ,
da.iry products and eggs, the certiricate o:t public convenience
and necessity is deﬁ.nite in i»s tem and will oot 1ncla§? o
analogous articles. | . o . d,;’

.‘ _Apbl,i_go.ﬁi‘on:‘ Noe 15237 rqq_uests suthaeity to igga}izgan
operation which iz the past has deen ."z.lle:gally '::-enc;ered by the
’Transrer COmpany 1tsel:', or Jo:!.ntly with othe:rs. - Aside rrom

- .

the fact that the past cond.uc of the '.L‘ransrer c:ompany raises a

| serious doudt as %o its ritness to per:tom the 3e::~vice, the

evidence =nd to 'z:imony do not ...uppc:t an aﬁ.‘imtive tinding of

public convenienco and necessity.
 After considemtion o:t.' all the mcts of reco:cd we are
of the opinion, end so rind, Lt
J.. mz tb.e Sen Rafael F:eeight and Transter Company
and .:.dgar Pomeroy ha.ve conspirod ‘t:o :jointly hauJ..
-‘paoka.ge mea-chandise weighing in excess of 60 *‘-'..

’ :pounds pexr packecge ror the pRIrpose or dereaung tho
restriction of the certirica.to or.' pnblic conveniemce
and necessity granted to th.e San. Ra:.‘ael Freight and
'.rra.nsrer COmpany 'by' the Comission, p::ohi‘biting the
trmportation or such articles :::'om oxr %0 points
‘BOTth or‘ Sa.n Refael to and inc;,udigg Petelume




a.nd ..,am:a Rosz. _

Th&t in connection wi..h shipments between Pler 9

San Fra.ncisco, and points nea~th or Sexn Rarael to and
including Petaluma and Senta Rosa, Edga.r Pomeroy is
opera.ting as & common earrier over the public highway "
between Lixed temi;:.i and over & regu:(:ar route in
'vioialtion of Section 5 of the Anto Stage and Truck
Tra.nsportation Act, without having first obtained a
certiricate of public oonvenience and neoess:!‘.ty mom
this Commission.

Tha.t the San Ba.rael Freight a.nd Iransfex COmpany 13
violeting the texms of its cortiﬁcate of pu‘blic:
.convenience and. neoessi‘ty by tmnsporcing shipments B
of weekly period.icals and eggs weighing in exoess of
60 pounds per package.

4 That Application No. 15327 chould be denied.

An oxder to cease and deyist from the :roregoing unlawful
pra.otices will de entered. .his is the second order- wh.ich tke
Commission has mede against the Sen Rafael F:eight a.nd '.L‘z'ansrer
COmpa.ny as a result of its 1rregular pmotices. ‘-" It wonld seem
almost umecessary to wa::'n doth San Rarael I‘reight end Transfer
Cempaxny and Edgaxr Pomeroy, defendants in the afbove entitled
ccmplaints, that any future attempt on their ;pa.rt_s, ,d:.;geqtq.y or
indireotly; to evade the restrictions pla'.céd. upon the. certificate
of pudlic. convenlence and neoessity heretorore gmntod to
Saxn Bara.el Freight and Transfer C:ompamy will %e met’ b-y & proumpt

imposition of the penalt:!_.os provided; Y lawe




Tb.ese proceedings having been duly heaxrd e.nd s:u.bnitted.,
mu mvestiga'cion of the m.attere and things involved baving
been h/ed, and basing this oxder upon the ﬁndings ot fact e.nd
the ccnclusions contained in the opinion which p:ceced.es this
orde:r, )

.x.l' IS HEEEB‘! ORDERED that the San Rafael Frelght end
Tra.n.sre.. Compe.ny be end tb.ey are hereby ordered to cease and
desist end. thec:eei'ter o e.bsta.n rrem 't:mnaporting g;cke.g:
merchandise weigb.ing in excess or 60 pounds per peekage betwe;n
San hme:.eco o.nd po:!.nte on the publie hi@hwe.y ncn:-th of
Sexn Rerael te and includ:mg Petaluna and Sante Bose, and

IT IS EEHEIBY FURTEER ORDERED that Edgaxr Pomeroy be &nd.

he 13 hw.-e'by erd.ered % cease and desist from trensporting preper‘t:r

- as & cenmon eerrier between Sex Francisco and poi.nte on tb.e padlic
highmy ncu:‘th. of Sen Rafeel to end including Petelume and
Sante Resa, ano. ‘ . .
IT IS HEREBY FURTHER ORDERED that the Sa.n Ra:tael “reight
_and Transfer Company de and it is heredby ordered o cease and :
desist e.nd tb.erearter to absta:!.n Lrom tmnsporting weekly
periodicels and eggs, in fc:m,, welghing- more than 60 pounds
pexr p&cmge, and |
Ir IS E‘EREIBY FURI‘ER OBD’EECED 'the.t Appli cation 15227 be
-end it is hereby d.en.‘l.ed., and




IT IS HEREBY FURTEER ORDERED that in &1l other

respeoects the above eﬁtiflodipro'ceedings be and they are heredby
¢ismissed., ,

‘Deted at San E.‘:ancisco':, cmroma', this /3 éday of
Angnst, 19550:. o |
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