Decision Ne.

BEFORS THEE RATILROAD CCMMISSION OF THE STATE CF CALIFORNIA.

FRED W. EECKER, CARL LIND,
OLIVER NEIGEBOURS, W.E. FITCH,
R.G. DENNY axé E.J. EEDGE,
| Complainants,
VSe Case No. 2855.
70S VERTELS LAND AND WATER COMPANY,

Defendarte

T Y Ut Ve ® Nt N U P S NS e N S P

Irling S. Nordy, for Compialianvse.

Zvez J. Sughes, foxr Delfcndant.

BY TEE COMMISSION:

SEIXLCE

Complainants herein seek an order Zrom the Railxoad
Coxmiszion declaring that defendant, =2 & pudblic utility water
system, 1s under the duty of supplying water Lor household use
to its consumers anc further request that rates be Ifixed therc~
20r. Derfendant in its answer denies that its water systex hes
heen dedicated to supply water for domestic and household pur-
poses and alleges that its sole obligation as a pudlic utility
is the furmishing axnd delivery of water Ior irrigation PUIPOSES.

TUpon the issues thus joized, a pudblic Zearing was keld
»efore Lxaminer Williams at Marysville, at which time the matier
w2s sumitted ard now is ready for decision.

Coxplainants base their claim of right o domestic




weter wpon alleged verbal promises of defeadant zade iz 1915 in
connectior with vendor's coniracts Lor the sale of land in the
los Verjels &istrict northeast of MXarysville. 4 COpy O the
contract executed with complainsnt Zecker iz March, 1915, was
introduced (Exhibit No. 1) and it wes stipulated thet all otkor
sales contrécts were of similar form. This contrect conteained
the Zollowing provision:

"and, with sald land, as az cppurtenance the right
to the use of water for irrigation to the extent o One
minerTs inch to each z2ix acres, the charge “Therelfor o
be peid by the purchaser, after the expiration of the
2irst five years, aforesaid, 0 be such ac mey be agreed
upon or esteblished by the State Ralilroad Commission of

the State of Californle, but ir no case to exceeld $36.50
per nizerts inch."

Defendant is a corporation possessing, among other
powers; the power W sell weter for irrigation or domestic pur~
TO3ESe tes for irrigation use were establisheld by this Con-
mission by Decision Ko. 13482, issued April 25, 1924, in Apglica-
tion Ko 9621, end same have been and still are 4n effect. Mo
rate for domestic us ever bees so estadblished or Tiled witk

this Commnission.

Complainsnts by the testimony of F.W. Zecker, Carl Lind

and E.J. Bedge sougkt to show that e venddr caunany, represented
by its President; .M. Turner, fn 1915 agreed verbally 0 supply
domestic water whicﬁ'was to be taker Zrox the compaxny's dlitches

+ the pieasure of the consumers. There 1s 2o testimény ‘oat
the mter so +aken was used for domestic purposes except Dy Zecker,
Wio testiffed that he 2ad used it for watering stock emd chickess,
for garden irrigation and for houselold use other thaz for drink-
inge Other witnosses testified that they heéd watered stock at

the diteh or hed used seepage water from & ravine. It was thelr




testinony that the ditch was always supplied with a flow of
water until Decemdber, 1925, when defendant closed the gates at
the hesd of the ditch. This action or the yaxt of the caupany
iz the alleged bazis for the reguest thet the gates be opexed

during the winter to permit a continuous flow of water Zor ithe

doxestic uses as set out aboves 30tz Hecker and Lirnéd were fore—

nen of tke system at different times ard eack testilied that &
suall head of water was Kept flowing in the diteh duwring the
non~irrigating season. Hecker further tesiilied that e had
constructed & piye lire 1,100 fee? long to wansport water from
the ditch to his bome uhere ke maintedined yard end bern taps
and that this pipe line wes authorized by defendant In writing
in 1923 foxr ™the proper cultlvatlon of your orchard or Jox
domestic puzﬁoses" (Exhidit No. 4} This letter constituted
authority for a xight of way across the laxnds of defexdant, Zox
whick xight of way Hecker had made application tut without
reference to the use %o waich re intendeld to put the water.

I+ was no% disputed by defendant that Its. fifteen con-
sumers, or most of them, used the &itch water To water stock or
that ordinarily there was & filow of water in the dite: during
the exntire year except for a”:ew short periods. Nearly all of
the stock-watering was at the madin diteh dut only Eecker:had
installed a pipe line. .M. Turner, Presidect of defendant
corporation, testified that Lt hac always been the praciice of
the compeny o kKeep a :loﬁ o water in the citekh Zrom 1ts Tresex-
voir oz Dry Creek after the demeands for irrigation had ceased

wtil such time as the winter rains cormenced, that whis Ilow

was cortinued for the purpose of freely supplylag water for

B




" stock on grazing lands as an accommodation axnd that; when the
reins started each year, the heedgetes on Dry Creek were closed
to protect the ditehr Trom £lood damage. Tuxmer further testi-
fied that 23 a result of the winter rains the ratural flow Ironm
Ternessee Creex provided sulfficlent water for the users on the
diten after the headgates on Dxy Crecek were closed Zor ihe
winser and that it is not necessexry to deliver water from tlhe
company’s reservoir or divert water frox Dry Creeke Ze denled
that in selling the lands undexr the systen the compumy hed ever
proniseld purchasers any other supply of water than for irriga-

tion »VUEPOSCSe

The Yocord does not chow that there was any wmequivocal

dedicazion of the water of defendant for ary puwrpose other then
for Irrigation. The ¢ontracts themselves and alzo tae open Lich
system for the delivery of the water indicates that irrigation
use only was intended on the system. It is furthker shows that
apnimals have eaccess to +the diteh and thet pollution 1s probable
trerefrom. Only Becker contended that 1t could be used for all
rdomestic purposes™ except Arinking. Cther witnesses have dug
weils Zor domeatic'supply but Eecker testirfied that the rock
vader Lis lan& prevented him from digging xore Than a Tow feeta
The entire wecord falls to disclose eizhér a coxntract right o
domestic use or dedicetion By use &5 20 payment wWas ever nade by
any user except for irrigation DPUTpescs av the rates lawlully on
file with the Reilroad Commission. The parole testimoxy ofltered
by complainants cannot be considered a3 affecting the comtracts
entered into by and detween the compeny and the przchasers o;

lané. The recoxd shows that such domestic use oS has been rendered




- Rag beern gratuitous and delivered as an accommodation only and
thet the system Iis under xmo sexvitude except Tor irrigation pir-

Poses. The complaint therefoxre will be dismiszel.

The above extitled camdlaint of Fred W. Hecker, et al.,
ageinst Los Verjels land and Water Coxmpany, & corporation, having
beer heard and duly submitted, and the Commissioz being row WLy
advised in the premises,

IT IS HEREBY ORDERED that the complaint herein de and
the same Lis heredy dlsmissed. %

A——

Dated &t San Frazcisco, California, this day

of 4 O{{J:/{Lﬂ/ > 193C.
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Commissioners.




