.J;/,l
~.¢3
8
P
L
i

-

S YarteYe)
Decision No.<L it Pt

) ’
! Ji ;
il ig 1]

BEZFORE TEE PATIROLD COMMISSION OF 72T STLTE OF CALIFORNIA

£
‘{(

| el

HARRY SEZ, the Brotuexhood of Railroad
Trainmen, by Harry See, its 3tete Rep-
recentative, the Brotiherhood of Loco-

rotive Firemer and Znginemen, by G. F.
Irvize, its Stete Chairmern,

Coxplairants, Cace No. 2899
V.

SOUTEERN PACIFIC COMPANY,

Defendent.

Sarry See, for Compleinant,

Zenley C. Bootk, for Defendent.

BY TEE COMMISSION:

Compleizants herein seek an order from this Commissior
egeinst defendant "in accordance with the lew and the lacts”
concernivg the operation of & locomotive pile driver cnd 2 "Hurro”
track leying vezicle, which, complainments allege, were operated
betweon April and July, 1930, dy defcadent without complicnce with
secvion 3 of "An act to promote the sefety of enployees 2né 4trav-
ellers,"etc., generally called "The Full Crew Law" (Stets. 1911,
P. 65, as emended).

Defexndent, in - sets up & special plea as to
the lack of jurisdiction in tho premises end that further exercise
Of Jurisdictioz will deprive dofendent o its right of triel by
Jury under sectior 1042 of the Penal Code of Californie, which
Tight cpecifically iz not weived; +thet this Commission has no
Jurisdiction to meke any generel or cpecilic order commending axny
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reflroed carxier Y0 obey or cease disobediexnce of 2ll or axuy
portion of sald FTull Crew Law, because eany viclation thereos is
& nisdemeanor presentebdble ozly in & court ol competent Jurisdict-
fon, and thet any oxder of this Commissiorn imposing any penally
contexpt world put defendant once in jeopardy and once agein,
prosecuted on & nmisdexeanor charge, being in violation oF sec-
tion 13, Axvticle I of the Coastitution. The ancwer also dexied
the general essentiel allegations end especielly that the "durro”
crane alleged %o heve beer used wos o car, tYrain or vehlcle de~
seribed 12 section To. 3 of the "Full Crew Law.” Dismizsel, of
tae complaint Ls prayed for.
L public teexing upon *the issues 25 jolrped was held by
Examiper Villiams eV Tracy.
The Zacves adduced from the testimohy in “the recoxl are:

In Aprii, 1930, defendeant began the reconstruction of a trestlie

on its

near Dry Creek sbout nidway between Calt and Leke Forest stctions
s

tockton-Sacramento division. Only movemerts between CGal?d
and the trestle are alleged eond proved, ocnd +the track west of <he
trestle may ve disregarded. Prior %0 the work of driving new

fles, Gefendant constructed 2 cziding or spyur about 325 feet east

of %the cast egd of the trestle. L stendard switch was installed
and the operation of all the constructioz equinsment waz pleced under
the control of %he train dispatcaer. dtspetehing by tele-
paone 1is used on thils Civision and Vo furnish sigral coxntact, & %tele-
phone was installed near the switch. The siding or spur wes con-
structed oF old vies (Bxhidits Nosz. 1 %o 6) without subgreding, azd
had 2 cepacity of five caxs. On it cars of comstruction mavterials
were housed, and it wes elso the refuge of the locomotive crTene and
pile driver and the "burro” itrack layer when clearance of the mein
track was oxrdered by the dispatcher. During the recomstructiozn
work, which endeld late in July, this situetion wes not cherged.

L

afver completion of the work the ziding or cpur wes removed. There
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was 1o conflict as to these factis.

The real question is whether the locomotive pile driver
was used upon the main track more than ome-hall mile froxm any per-
manent station or siding. Tket this locomotive cen propel one or
more cers under its own mower 45 not disputcd. That it was opereted
Yy a conductor, engineer amd firemar and without a brakeman also is
1ot disputed. No brekeman was & part.olf the crew. That it did
operate between the siding or spur to and from Geld, under dispateh-
er’s orders, 10 obtain water and oil, also is undisputed and is showz
by the testimony of Welter Z. Zunter eand D. C. Zazen, corductors et
gifferent times.

There rexains only the question of distence, ard this is
mede certain by the measurements of defendant (BExhibid No. 7) whick
are only iz slight veristion with those presenvted by complairant.
The distance from the siding at Gelt o vhe sidizng or spur is 2457.8
Teet, which is less than one-hell mile. The distance Zrem the
siding &t Galt to the trestle where the locomotive werked, is 2916
feet. The trestle I1s 702 feet long, meking 14z gross distence from
¥ae Gelt siding 3618 feet. The distence Irom the west end of the
trestle to Lake Forest siding 1s 2928.9 feet. It iz obvious,
therefore, that when working on‘the trestle the locomotive was
more than one-half mile from any perkanent sidizng.

It is urged by delexdaxnt that the spur or siding near
the trestle was, in fact, permanent in intent and <hat itz removal
does 1ot vitiale what may have been the puryose of defendant when
it was constructed. This is sulficiently answered in the negative
Dy Vze cheracter of construction of the siding or spyur, the tinme
or its'construction and removal and the regcson for itz heing there

at all.

We therelore Iind as & fact that delfendant, between

April 12, 1930, and July 21, 1930, ¢id move & locomotive pile

river, capable of moving oze or more standard cars tnder its
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owzn power, &t o distance of more than one-helf mile from a peX-
- > .

__menent station or siding without complying with section 3 of tre
Tull Crew Leaw %y heving iz charge thereof en eaglneer, firemex,
conductor and brakemsn. As to the "dburro™ itrack layer, %there is
practically no evidence in <he recoré 0 4its movements, and con-
sideration of this vehicle may be ignored.

Tn Decision No. 22855 in Case No. 2844 (35 C.R.C. 133)
between the same parties involving the use of 2 "burro” irack
layer in Yonterey County, we held that section 5 of the Full Crew
Act provides pemal ection. It was Zfurther held that wnder section
72 of the Public Utilities Lct 4% L5 the duty of the Comaission 0
see that constitutional aﬁd stetutory »rovisions, enrorcemgnt of
which is not specificelly vested in some other officer or tribunal,
are enforced cnd obeyed. It was further pointed out that upon
reguest of thic Commission 4t 4ic the duty of district aitorneys 0
0id in enforcement and to inszvitute szd-prosecute actions ror the

puaishment of violations.

The record herein precents exn analogous case, with only.
the varietion as t0 4tyve of vebicle used and the menper of 1%s use,
and hence, our conclusiors end findings will be the sexe. The
Secretery 07 the Commission will be directed Vo send & ¢OpY of thic
Opinion end Order to the District Attormey of Sacramenio Cownty,,
{2 waich the violetion occurred, with recuest that eppropriate pro-
ceedings be instituted against said gefendant company, O its Te~

sponsible officers wnder the provisioas of the Full Crew ew.




Complaint navizg been made to this Commission, as
above~entitled, 2 public heering having been held thereox,
the matier heving been Auly submitied, and the Commiscion
veing fully advised in the prezises,

IT IS ZEREBY FOUND AS A TACT +that between Lpril 12,
1930, and July 21, 1930, in the operation of a locomo¥ive craxe
end piie driver, defendent did violate the provisfons of the
Fell Crew Law, all 23 more particularly set forth in the fore-
going opinion; and

I7 IS EERESY ORDIRED that the Secretary of the Railroad
Commission Torwerd to 4he District Attormey of Sseramento . County
a certified copy of tais opinion and oxder, together with the Te-
quest that appropriate proceedings de imstivuted against delenden?,
or itz responsidble officers, wader the provisions of the Tull.Crew
law.

Dated et San Framcisco, Celifornia, this _/_{éf aay of
November, 1930.
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Cofmissioners.




