Docision No. 2271920
DIFPODE TEE RATIROLD CQIIISSION OF TEE STA'.

In the Mattor of tho Applicavion of

T. Ao TZORNEWILL Zor a certificate of
sublic convenience and necesziity 1o
operate a common caxricr auto Irelght
sexvice from Sen Frameisco to Santa Cruz
and Cepitole.

Applicavion
Xo.16389

PR VY WL S L N

SOUTEERY PACITIC COIPANY,

Compladnant,

Defendent.
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Douglas Srookmen for Applicext ix Applicetion
N0.16389, aad Tor Defendart in Cose N0.2859.

Z. W. Sobbs 2ad T. .S. Joanson Tor Southern
Pacitic Company and Pacific lotor Transpoxt
Company, Protestanis.

2award Stera for Reilwey

Protestent.

Cwyn S. Zoker, for the Eigaway Transpert Company,
nterested palty.

Ca V. CO:-neil, for Paclific Motor Transport Company,
interested vexrty. .

»

LOUTTIT, Commissionexr =

CPINION

™o above entitiéd complaint (Case No.2859), in whick
Southorn Pacific Compony appears as complainant,'che.rges
thet L. A. Thoouewill i3 tremspoxting genez_-al freight betweon
Sen Trancisco and Santa Cruz notwithétandigg thet the
- cuthorization for o toucking service ko odiaired from the
Rai‘lroéd Cormission limists 40 mill feeds ond expily contalners

the commodities he mey transport soutkbound from Sen Frazcisco.




Tae Comrission 1z aslced 40 issue i%ts order c.irec“'ing uefend..ntA
to cerse ané desist Zrom "uch general freight .ae""v'ice ‘and,

further, t0 issue an o*der revoiding tie cortificates of public
convenlence znd necessity heretolore granted to defendext. Iz

the spplication (No.16389) L. A. Thormewill asks from the

Commission authorization to transport gexzeral Ireight southdound

Trox Sep Frenclsco.

Public heexrings were held at Sante Cruz, the matters
were consolidated ot the hearing held ot Santa Cruz on October
3, 1930, counsel for the defonse cgreeing dy s‘aipula’cioﬁ that
all evidence‘ taken in the matiers at previous ‘:ieé:inés be
consilered in connection Witk the comsolidated proceeclings.

The Tecozds 02 the Commission, all of which were made
part of this consolidated proceedins ?y the introduction, as
exhibits, of various :'.'ormsl orders of the COmission, show
thet epplicent T‘c.omewil oy Docizion No.l7451, &ated Octobo'*
-23, ...926 end issued oz .m'olic ation Ko.l2407, wes authorized
to oporate a tmcﬁng sexvice for the ‘c:c.nspo:te.fion of berries,
trults, vegetebles, pouliry and oggs froz Saata Cruz and
Capitole to Sen- Franmeisco, and grepes &nd plums from Alma to
Sen Francisco, and & return movement of mill feed in sacks,
exd é:np‘:,y. conte.ine::s (:tree) from Sen T rancisco %o Se ente Cruz
end Capitole, and for mo otacr commodities or sexvico. 2y
Decision No.19368, dsted April 20, 1928, mé 1sste'e. o
Lpplicatioh Xo.14428, ke was cuthorized wo operate a service
for the transpoztation of derries, 2rults, vegetebles, poultry
and eges froz Swanton $o Szn Francisco ’.53;' wey of Davenport and
Santz Cruz, and t0 scrve points interzmediate betwéen Swanvon
and Sants.—-Cruz, with the right to returm empty containers
vAthout chaTge from Sen Francisco to Swenton ané intermedizte
points, as an extexzsion of the service te wes aut orized o
vexrform by Decision Xo.l7451. On sugust 20, 1929, by |
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Declsion No,21474, iszued on Application No.l15249, the
Commiszion donied Thornewill's applicetion for authority to
tronsport gemeral Ireight be't‘-.-:een Santea Cruz and Capitolx

and San Francisco, declarizg ixn said decision:

"It does not appear thet applicant has cofused to
bazdle any dusinecs Lf the vacant spaces on his
tucks wowld permit of such carriesge amd all such
kandling hes beexn done prior to application for
the necesscry cextilficate and has continueld cfter
£iling application for the certificate and without
walting for a decision. Tnder such circumstances
we ¢exnot Ilgrore the cpplicanv's violation of his
cortirciico.te and perzit suck Testrietions to be
rexmoved.

Ve axre not, therefore, 2t this time passing on the
mztter of pudvlic convenience and necessity other

than to conelude that an applicant should not receive
such cextificato based on evidence whick 4is conclusively
T0 the offect that the authority sought has been
already cnticipated and 2ssumed by the applicent who

kes operaved and now is operating for compensction,

and without the zecessary cuthority 2z prescribed

by the statutory lew. For this reasor the applicetion
will be denled.” , o

0z the same dete (4ugust 20, 1929}, the Cormission, by
Decision F¥0.21473, on Cace:No.2651, (Southern Pacific Co.

TS. Thorzewill), revoked the Thornewl 1l »igat and ordered him

to cease and desist 4the operatioz suthorized by Decision.

No.17451 ezé N0.19358.

This order was no% comzplied mith and on November 5, 1929 ,'
action was begun by the Cormission in the Superior Céurt
she City and County of San Fremcisco egainst Thormewill |
collect the pemzlty provided by the iuto Stage and Truck:

Trensportetion Lcte Az ‘agreeci judgment o $750.00 was entered
CLY- s,ézsﬁea by defendent. Onm Mameh 24, 1930, the decision
in Case No.26$l was revoxed and the case dimiséed, and
Applicé.tién zcrd.lsz49 was deried without prejudice, :I.eav.i.ng
Taofnewill in possession of his originel ::..‘gb;ﬁs. On lfaxch 24,
1930, ho filed Application No.16389, fx effect & remowal of
nis applicetion for smthority to tremsport gemeral :Creight.‘
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or ey 8, 1930, Southerzn Dacific Comjoe.::y riled the complaint
now under consideratiozn, practically rezewing the cherges
contained Iin Case No.2651.

In the preseant proceeding some 37 witresses were examined,
15 called by cpplicant Thormewill and 22 by complainant,
Soutkern Pacific Company.

So conclusive ig the testimony, indiceting mot only &
eisrogerd oy Thornewill of the reg,uirefaents of Chapter 213,
but of the Commi ssion'c orers that en anclysis of the testie
nony In detail would Se superflous. Applicant aimsell
frenkly adnitted thet he was trenmsporting goods beyosd the
scope of his cextificates, some undor contract, some not
covercd by any sort of an agreexent. - True, publicly, dy
means of "ads" published in Sen Framcisco axl Santa Cruz
newspepers, Thornewill notified tho wonld a2t large thet his
sexvice was nov oOpen to the pudlice, but ke coztinued, the
record shows, ©o accept gencral freight Loz transpo:’tat‘.on‘ to
Senta Cruz, siving the sezvice 2irst, scea éing to his owmn
tes’ci:nény, 2s an accommodation and ladterly because e felt
he should give the mercmnts of Sante Cruz the service they
desiTed, ever in %the fece of the fact that he had 2o authority
%o pexform it.  To mect his interpretation of the low im the
matter he solicited comtrects with consigno:s and coansignees,
securing four in San Trancisco ond 8 in Sa:xté Crc.z,‘ vet ke
412 no%t confine himself, +he Tecord cmply shows, o service to
such ‘éus‘co:ne_rs. - Eo testified that ke nad ins‘cmctecl his
exzployees not %o aé.cept shiﬁments from consigaces with whox
ne d4d not have a coatract, except those that fell within the
category of enmergency shipments which could no%, beczuse 6:'
the hour of %their suipping, e carried Dy any othor means
of tronzsportation. That there were meny of such Temergency

shipments™ 15 evidenced by the record. Ir. Trornewill’s

desize to be odliging led him fer, but it 13 to bo moticed thet
4,
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the desire to oblige cid not obviate a charge Tox the sexvice.
' It is also to be 20ted that 211 shipments, con‘t*acted for o'-
therwise, were zoved under & uniform i1l of le ding, lending
conziderable strength to <the co..ten'cion of coxmpleinents thet
toe contracts were but & subverfuge, intended to cloud the real
operavions of Thormewill. |
Lpplicant 'l‘home'-':ill also vestified that ze noved. all
contr shizments on ecuisment not reglistered with the .
Redlroad Coxmission a5 equipment used in his authorized common
carrier service; that such ehipment were moved on equipment
beering coxmexclel plates, not pudlic service nlutes, except

Tin emergezncles™ such as reakdowns involving his cammercizal

equipnente. Just bow olten such breskdowms occurTed '::.:.tne
Thornewill was not prepared to state. The evidexnce shows,

however, that the comsigrees or consignors receiving tho bene—
£its of the Thormewlll service were not aﬁ'ected; their gools
arrived rogulerly on Thormewill eguipnent. ‘
'Zhomewill laid' considercdle stress on vhe fact tiu*
e kead soﬁgb.t authority frox the Commission to transport
generel Ircight southbound, his first attempt being made on
December 6, 1928, (Application No.15249), and th:i‘c immediately
on the ¢ismiscel of seid application, oz Mexch 24, 1930, ne
hed remewed 1t by filing ALpplication No.l6389. ,'.Ehe_recérd ‘
does zot show exy unreesonzdle delay iz the earlier prqceec‘.ing. |
Tee only continuance wes sought by apylicant hi;nselr. o
the present proceceding, at vhe Learing on I-:ay'es, 1930, &
proposal T0 comsollidate the Two nattexs va:ﬁ opposed by counsel
Tox epplicont wao advised ke wis n0% ready to procecd. Zeering
oz the application was theréupon set for Avgust S5, 1930.
L fuxther coantinuance was g;re.n‘;ec‘. ‘o applica.nt;_
There is but one coﬁclusiori possible in this proceeding.

The facts eliclited justify & ‘rinding, and i_‘c i3 heredby fouxd

es & fact, that oppliccat Thormowill, notwithstanding pudblic
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deélargtién oL his‘desiré +o fully'cbmply'with the operating
linitations imposed oﬁ zis service by ordlexr of the Commissioz,
has pex -o*mcd othe.u;ue. Ze hes been opérating'in acéo:dance

th tae desires of'shippers and receivers of rrei@ht and not-
aléng'the'lines or within the limitations of the cersiflcates
auvborizing 2im to o;c*uue. Tully advised, through formel
orders o2 this Commission, more fully improsscd on k s'mcmory
by a Line of £750.00, as %o kis exeoet rTights and the requirements
of theo law, he has elected to cortinue his unlcmrﬁl operations,

snticipat ng'again ax order of the Comxiss ion g:anting the

recossSary au ori tTe

This conclusicn 15 based oa & full conmsideration of the
Commission'é records in all matiters pertaining o Thornewili's
operations; ineluding thosze ococg‘ng tnsoired by Thornewiii
nimself (Thormewill vs. Gregozy, C.R.C. Cases 2484 and 2534),

in waich he showed & familioxnity with the law waich cannou e
reconciled with his invterpretation of the luv uet pa .uh by him
in defenze of hiz omn operatiors.

Counsel for defendant Thorzewlill made 2n isszue of fhe
datves on the il ls‘ot'la inge - S0 clear is the ool of tmlaw-
Tul operatio that the qpeztion‘or ﬁhei"the illegal acts were
nc-*oﬁmcd seens Inconsequenticl. It was cont-nuou, even dure
ing ke pendoncy of ‘ais second 4no_icau_o~.

The Commissiqn, when it set aside its previous ordex :e;
voking Thornewill®s omerating rights, it hoving comsidered that
Thornewill had been sufficiently punished by & L£ize of $750.00,
geve to the delendanvy hereiﬁ e full ieasu:e ol lenicncy; Ebyis
ontitled to no fuxther gracoe and it is thereforo recommended
that his apﬁlication for a certiricﬂ be denied and thatvan
order be made revoxing the certificaxes'heretofoﬁe granted to

Bim.




Public hearings having been aeld im the above entitled

...atte..s , evidence t:u:en and an order of subzmi ...s‘ on nade,

T IS ZERE3TY ORDERID that ipplicetion No.l6389 bo and the

seme s heredby ,,de:z.’ne%d, and A

IT IS EERESY FURCEIX ORDIRED tha¥ the certificates of
public convenience and necessity herctolfore granted to
Le Ae Tl;ornewill'}byaailroad Cormission Decision No.l7451
2nd No.19363 be and the same ave - seby revoked and annulled,
. | . |

IT IS EERZSY SURTEEZR ORDIRED thet teriffs omd time
sczedules filed with the Redlroad Commizsion by Safd L. he
Thornewill coveriné service au‘cho‘ rized by ..eu.d cextificates

l.,

bYe ead the same ore heredy cenceled.. /’ o

| T IS ZFRESY Im ORDZRED thet L. 4. Thormewill cease
and desist 211 truc x..nb oper ations pexformed by him under the
certificetes of public convenience auné necessity herein Te -
voked, zad
EZREEY FURTEER ORDERED that L. i. THorn ew:ll cea

and desizt all common carxicr auto "a"uclcing‘service between
San Fremeisco aad Santa Cruz unless 2nd until he shall meve:
ovtained a cextificate of public cozvenlence und neccessity
fron the Rallroad Comxission.

TP IS IEETEY FURTEER ORXDZRDD that & copy of the oxder
herein be forwarded to the District Attoraeys of Santa Cruz,

Seate Clexa, San Mateo cad Sex Fromeisco countios.




The above opinion snd order exre zeredy declared to be

tne opinion and order of the Reilroed Comuission of the’

State of Celifornic.

Deted et Sen Franciseo, Califorzia, thils _J ﬁ% day

of /ZZﬁmﬁ/z/ _,19%0.




