Decision No. ‘

BEFCRE TEE PATIROAD COMYISSION OF TEE STATE OF CALIFORNTA
~000~ |

Sierre Railwey Compeny of Ce.liromia,
Compleaiment,

VSe
Cece No. 2896
Thomas Berg and E. Christensen, doing
business wnder the fictitious name
of SONORA FAST FREIGHT CQP:NY,

Defendextse

Xowan EHardin, foxr Compleiment
Eilary E. Crawford and J. C.
Tebster, for Deferdents.

I.ODE.‘TI'.L‘ = Comissiomer:

2 INXNTITON

Sierre Railway Compexny of Californiz operestes a
eilroed between Oskdele and Tuolwme, and ‘an ewbomotive truck
sexvice between Stockton and Tuolwme. Itz compleint alleges
thet Thomes Berg axd E. Christensen, wader the fictitious
nzne cand style of Sonorg Fest Freight Compam;v, are oporating
in violeticn of Stetutes 1917, chepter 213, ac emended, be-
. tween Sen Francisco axd Jemestown, Sonora and Tuolume.
Defendants allcge thet they are operating as pfivg.te_
cerriers under con.t::e.c‘a, doing - business wxnder th,e naﬁe ot

Sonore Fest Treight.




Fifteen witnesses were called, moSt of Whem weDe
receivers of freight. Titness Paschini, e grocer at South
Sonore, £irst knew of de:fendants’ service through meceipt of
& shipment from Zills Bros. of Sen Francisco. After a few
deliveries, witness signed a mimeogrevhed foxm ensitled
mPrexsportebion Contrect™ providing for & rate o 40 cents per
huzfred betweon San Francisco apd Somore (Zx. No. 1.) Tze
witness is mow peying 37 cents per humdred. His wnderstending
of the crrengement with dcfendeants is thet tho latter would
haul from Qakland or San Francisco. Freigat charges are peid
on delivery, with the oxcention of prepaid'dzipments.v

Uitzness inderscm, upon delivery of s shipment dy
Sonore Fast Freight, wes resq_ﬁested by the d&river to sige &
plece of paper and d4d so under the impressiom that it was a
freight bill. Upon exemination, he fownd it wes e "Pransporte-
tion Contrect™ form (Ex. No. 12.)

E:cbfoit‘lvo; 20 recds aé followz:

mPrensportetion Contract
5/20/30

This is to confirm our understanding that +the Sonorz
Pest Freight egrees to transpost camodities consigned
by you between Sen Francisco and Ozkdale, Jemestown,

Somora, Tuolumme Tor = period begitning vac apove

date and o a2nd including Jakx. 3L, 1931.

Charges 0 be paid Py you or by your instructions o
the Sonore Fast Freight, for touck transportation
betweer ebove mentioned points, et the fellowing rates:

Oekdele 21%¢ ver Mmmdred
Jamestown . 40¢ "
sSonoxre - 4%& "
‘Teolome Ll "

It is Zwrther uwnderstood thet if the sexvicee rexndoered
under this agreement i1s not satisfactory 4o yow, thex
upon five days notice To us you may terminete this
agreement. .
_ (Signed) Tryer Treding Co.
Per . G. K. Dennete

Ve lhereby approve the terms of the ~oregoing agreenexnt

(Signed) Sonmora Fast Freight®
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Thae above form is mimeographed, the woxds under-
lined bei.né; waitten in. AlL "Trensporxrtation Contracts™ are
identicel, the only variance being the nemes of the tefnzin:.
'e.ndf.:he‘ rate 10 be charged. Onr certain of these forms the
following lenguage is wﬁi‘t‘tén in fmmediately preceding the
signetures; "Cargo insursnce is cerried by the ebvove Truck

Co."

As exhibits herein copies of this form o* ag:ceemént

signed by the following were introduced:

Leo Pasching | Yonteverds ,Ro.:.an.delli Perdds . Inc.
Hills Bros. Coffee .;..no. Ches. Andexrs :

YeTeBa COe Viellmepr , Peck& Co.

- Ee&s Bros. - Celifornis Supply Co.
Jacobson Sheely Co. Sefewsy Stores :
Sucsmen Tormser & Co. JTe he Eolger & Co.
Zquitable Cash Gro. Co. I. Drabkin
BeA.Writtalker Yestern Meat Compeny
Kivgen & Cou Tryer Treading Co..

Nany other agreements in addition %o the above heve
‘been extered into.

From the testimony of Thomas Berg, one of the de-
fendants, it appears «b,e.t Sonore Fast Ireight was organized
about Mereh 1, 1930. In February Berg uolici'bed business in
Sonora and also among the wkholesale houses in San Fraxcisco,
seekdng freight for Riverbaxk, Zsceloxn, .Oaxd.dle,, Iﬁmestown,‘
Sonore and Tuolmxme. The plan wes to furpish truck service
twice a week. After this solicitetlion, & truck was pu.rchased
on time, ard an office established in Sen Froncisco. The
fizzt trip was mafe abdbout Merch 20, 1930. GCoods have been
picked up Iz Oaklexnd and Berkoley, as well es s Sen "’*a.nci...co.

Deliveries have deer made to all the grocery shores in Jezestowm.




'.r::_qe rates cha:géfvary end laxger shippers are ac-~
corded a more favorsble :ﬁii&. 02 soliciting cexds were dis-
tributed, reading as _i'c»li;wg C'i‘x. No. 19):

"SONORL FAST FREIGET '
Contrect hauling

Pally truck service to
OARDATE-TAMESTOTN=-SONCRA

Thos. Berg. 942-44 Tolsom Street
Sen Trancisco.”

Daily service was not remdereld because of tnsul-

ficient bdusiness axd trips are made twice 2 week. T2 dudlness
werranted daily sexvice wowld be given. Some five or six xip-—
ments havwe deen refused "because their shirment wesntt worth
the contract.” (Tr. p. 104} The object iz securiné contrects
7as ™o keep Within the lew™ (Tr. P. 105) enéd ell mcrchants
apprée;ched wonld hove veexn '?sie;ned up"” 12 they hed sur:icié:tt
business. |
Defendent Christensen testifiod that The reason a
few shipvers were rofused scrvice was thet
rSone of them called us to pick wpy and only hel
a few smxll packages golng, and other times tihey
would not deliver tiaeir stuff and their siripments
were Ilrregulax, end it was notv enough to warrent
us teking them as a custamer.”™ (Tr. p. 113}
Y. E. Booker, end T. T. Tiester, emp:.oyee:s o
Sierre Raiiway Compexny, tostified in detail as 4o shipments
. delivered by Somoxz Fast Freight.
4in 2nalysis of the standemd form of "Transportation
Contrect™ shows thet it does not p::ov'idé 20T aay specific
volume or emownt ’o:‘: tonnage. It does mot impose mpon tﬁé
shipper any obligetion to petronize this particnla_.i- service.
It affimetively appears that defendants carefwlly solicited
the £ield of possidle =fippcrs and receivers of freight in

en e2fort to build up & profiitedble axd reguler dusiness.

£,




A1l within .,hc ..o ritory served night receive sexviee pro-
" vided only %hat their shipments were sufficiently Lrequent
end in such quantity as to be profitedle.
A very careful and studlied attempt has been meade
by defendants to bring the operatiorn within the purview gr
Trost v. Railroad mission, 271 U. S. 381l. Their difficxlty

hes been thet from 'the vec:-y inceptiox of the service it has
beon cammon carxfier ir xature and not that of & "private
cume.... (See Resmussen & Co., 34 c.n.c. 4.9'7 a.::.d; cases there
cited. )

Recelivers. Qz‘:‘freig‘nt &t Sonore sxd ovher points were
actively soliclted prior %o the cormoncement of operations in
an effort to e.scertain 12 suflficient business night de odtained
©o warrant the installation of the proposed cexvice. Tholesele
houses in S.an?iancisco» were elso cexvassed and ax effort inad.é
to heve either the shipper or receiver exter into & "Iransporte-
tion Contract.” [ paying dusiness apperextly hes been built
up ix this ma.n.ﬁer, axd the record shows & "aolding out™ to
+hat poxtion of +the public locghed at the torming and o:rer.’x.ng

wiicient frequency end voluxe of tomnage as, Iin the op:nidn
of deferdents, mey prove profisedble for them & transpo:—z:,
' | Since the decisi.o:r. in Frost v. Rallroed Commission,

supre, the Cammission has been confronted with mexy fnstences

of sO-called "contract heuling™ elafmed to de that of & private
carrier. The mere fact toat e truck opera‘tor'-..'i:enters into
verbel or mritten comtracts or egreements with his customers

will not chenge a COmmOm: cerriex e't,.."u.. To that of & p*ivate

S.




cerriexr C'f‘ho"-newill v. Grego"z, 33 C.R.C. 455, 459.) Nor

is it 2 prerequisite that one must underteke to se:x:ve all
persons without limitation in oxder to ve classeld as a cem=-
mon cerricr. I a pertictlax serviece 1is offered to 2ll those
aenbexrs of the nubl.x.c who can use it, .,he public is in ract
served, and the business is effected with e sublic 1nte*e.,1:
elvhough i:he ac‘:;ual. namber of persons served mey be limited.
(Re_Jeck Firons, 52 C.R.C. 48, 51.) The Commission has here-

-

yofore held thet where, as in ihe Instent proceeding, the
only limitation upon the right +o rec;e:t.ve sexrvice \(oﬁhemise
cormon carrier in na‘auxe); is thet +the business or‘a::. individzal |
shipper shall "p*cv‘e profiteble™, such operation is unlawiul

in the e.bsence “of a cextificate. (P. : S.R.R.Co. v. Deysher,
32 C.R.C. 141, 145) | |

It mey be that the existing authorized service is
Inadequate to zmeet the needs of the pudblic, axd that public
convenience and necessity could be shown for en additiozal.
service. If suck de the case, the proper procedure is to
apply to the Commission for.the necessery certificete ~ether
than to initiste & commoen carrier service vhick may (end hes
in this instence) seriously curtafl the cbility of the existing
éervice to comtimue by tald.ng"rrcm it a substantial portion
of 1%tz dbusiness. e roliov:ine; Zorx of oxder is recamended.

A pudlic reerfng having beex had and the 'gpove
entitled metter beﬁn@, sudbmitted on briels, 4
IT IS HZRERY FOWD .AS A TACT % vb.&t' TEQMAS BIRG nnd
H. CERISTENSEXN, ope::atinc.; under the fictit 1oa.... neme e.nd style of

SONOR@. ‘“’A.S‘I.' FR::IGE:E, are operating as a ”txan..poz-ts.tion com pmy"

-




within the meaning of chapter 213, statutes of 1917, as amended
between San ‘“’ranci 560, Oclclend, and Berkeley end = ce.:lnn River-
bank, Oekdale, Knight Fexxry, :I'ame...town, Sonorza, Standaxd md
Tuolumme without £1rst having obtained a ce::t.':.:icate of yablic
coavenience z2nd necessity therefor. |

I? IS EERESY ORDSRED thet seid Thomss Bexg end E.
Christensen imed.iafely éease and de=ist such camon caxxier
operations until ‘they shall heve obteined the requisite certi-
ficate of pmbiic convenience and neces s:’z."y Iraxx this Commiss c'1.c>:cz.,
@& |

IT IS EERERY TWRIEZR ORDZRZD that the Secretary of
this Comission couse 2 cextified copy of this decisfon to e
served upon said Thomes Berg and E. Christensen, and thet certified
cpples of this decision be mefled to the District .A.t'::orneys oL
Sex Francisco, Alamedas, Sem Joaquiz, Stanisleus and Tuolmmne
Counties. | .

This decision shall become effective twexnty (20) deys
from 2nd after the date of service above mentioned. c

The foregoing opinion and order zre heredy approved
and ordered filed os the opinion and orxder of the: Reilroed Com-
mission of the State of Califomnia.

Deted et San anci..co, Celiforniz, this éfﬁday

¢t November, 1930. ‘ : Z /

/2
.Cm?sion?:# |




