Decision No. 20732

PEFORE THE RATIROAD COMMISSION OF TEX STATE OF CALIFORNIA

Z.S. JOENSON, ARTEUR TF. REINEZART,
J.M. CALVIN, EARRY H. EUNT, VIQLET
LIGHT, J.35. CATLIN, W.EB. WIILIAMS,
JOZ DUPCNT, P.C. RANSDELL, JACOZ
EAJSMEN Tole ANDERU’ J.De CLARK,

Camplain&nt»,
TSe

SUBDIV'SIOY REALTY COMPKNY
a corporation,

Case No. 2835

DeZendant.

N B e e g P N U Y o Vet Yo e e o S W S

Jezes C. Ebllins°wo*th and Don Folt,
for Complainanis,

C.F. Gerard, for Defexndant.

IOUTTIT, CCMMISSIONER:

The ebove named complainants are water users who allege
+hat the Subdivision Realty Coxpany, & corporation aud defendant
herein, has violated the agfeemcnxs providing for water service
made with them at the time they purchased fron said. defeacan?
certeln lots in Qak View Hoxe Gﬁrdens Subdivision Nb; l-and-Sdb—
division No. 2, Ventura Couxty, in‘fhat said defendant hes failed
to rurnixh e propexr and adequeate water sapp_y. The Commlission is
askeld %o decl ro defendant %o de a public ux 1ity and order 1% %o
take ixmedizte measures t0 supply complainants and all of ils

consumers witk a sufficient, adequate and depencable wter sexvice.
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Defendart by way of answer has filed a general denial;
elleging among other taings, however, that it has never charged
or received any compensation whatsoever at axy time for such
service dut at all times has distributed water o the comsumers
Iree 0f charge. Derendaﬁt Ifurther denies that 1t is 20w or ever
has bdeen 2 pﬁblic'uzility:and therefore asiks that thiz proceediﬁg .
be dismissed._ | |
| A pudlic hearing in the above enstitled matier was held
&t Ventura, Septexber 24; 1930.

The ovidence submitted indicavtes that duxring or adbout
the year 1927 Subdivision Realty Company sudéivided epproximately
one hundred acres of lands ir Ventura County whick lands are dos—
igpated as Ock View Home Gardems, Subdivision No. 1 and Subdivi-
sion No. 2. A well was drilled on these properties axd a comp;eto
water system installed to supply tae purchaseés o lots-therein
axd for a period of adbout a yesr exnd a bhall a sepply of water was
provided ample for all the Gomestic and other fequirements ox the”
vurions'res:dent consumers. IZowever, as 2 result of the zerious
deficierey ir the annﬁal wainfall during the past two vears
throughout this generel territory, the water level in the well
has receded to such an extent that defendant is now wadle to
rarniss sufficient water to properly meet the demands of iis cone~
sumers now numbering approximately one bundred and thirty-2ive,
Including & schooi and cervalin sitoreés.

There Lz no dispute over the claim of defendan? thatl
#uch water as has been supplied has been distributed free and |

thout direct charge tO The CORSUMErsZe Coﬁplainants,edn:ena,

however, that they ha#e paid for the water sys;em:and 20r water

sexvice through the peyments made for thaeir lois upon the grounds
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that defendant devoted a part of the funds realized Irom lot
sales to fipance the installation =2ud operation of the water
works and izeluded these expenses in the purchase price of the
lots. I%t is Zfurther claimed that these acts bhave constituted
sales of vater for compersatiorn and ;o* +uis reason defendant
i3 actually a pudblic utilivty and under the Jurisdictioxn and con-
4rol of the Reilroad Cormission. |

It appears thet out of a total of ome huudred axnd
thirty-four sales contracts used in commection with the sale of
loss Iz the above subdivisions eight thereof contain a clause
substantielly as folliows:

nThe paTty of the first part agrees %0 izstall

at 1%s own cost and oxpense & water system Lo

furnish water to above described lot on or be-

zore 30 days hereor and cause ¥0 be Installed

an electric energy system on or hefore oxe

year fron d.ate hereo?, also to surface the

mididle 20 Lte Of the vt*-eet in 2ront of said

lot and lealing to Nordb.o Road with grave;.

oz or defore six xonths Irom cate he*eo
None oL the odher cont*acts or deeds contair axy p*ovisions
wratsoever relative to ".:he supplying of water to the pa:'ticmar
20% or Lots involved.

Mr. Wo. . Moffitl, President of the Subdivi-** or.
Realty Company, testi 1ed that ...e .,aid company had ...pent e ¢con=
aidera.b'.’.e s of money to develop & water Supply and to :.nste.‘.!.‘l.
2 weter systex in the tracts iIn q,ues +ion and '!:ha‘!: the costs .,he
of necessarily were considered to he 2 pexrt oF t..ose expenses in- |
ciden.t to mp*-ovemen*.: of the =W land necessary to make the prop-
erty‘attrac‘cive and marketabdle. The w.;.tness ruwt;her 'testiried.
that 41t wes his intention as well &s that of -che ,deren.d.a‘.nt con=

pexy o contitue as in the past to serve water %o all consumers.

without cherge uatil such tixe as 2 mutual compeny may e duly
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organized, at which time the entire water systexm would be turned

over without cost to s=uid mutwal compary. Ir this conneetion 1%
appears that during the past year defendant did In fact attempt
to form such & mutual wWater company exmong tae consumers residen%
in these two tracts, dut the efforis were unsucessrul throﬁghz B
feilure %o receive the uzanimous approval ol the wa@ef'userz.
Thore 1s no doubt that defendant and its agents.promr
ised %o prbvide the pﬁrchasers 0Z lots in its two tracts with ax
adeqrate water supply and that its fallure s0 to do hﬁs b o3 ‘the
past and is now working & manifold khardship uwpon thése people who
live in and hhve.inveSted mbney in this property. Un:o:tﬁnatemy,
however, teore is zothing in the evidence presented in %this ﬁrdh
ceeding whick would Justify & finding that defendant heas at any
time ever intended to dedicate Or by any overt act or actsAitl
any time ever 4id dedlcate this water-suﬁply and ser71§e, ér axy
part thereof, to the public use. No such-dedication can be con-
straed from any of the clauses in the purchase conxracts releting
to the supplying oL water To lot puxchasers or presumed Ircm the
fect that the company in the development of iis projoct expendod
o part of its funds Zor the imstallation of a water syatqm‘to?
serve the purchasers of lots therein, a prectice commonly rallowoda
Dy most sdbdi#ide:svof eal PropeTiYe While,i§,;§‘?.mnch rag:etted‘
fact that the exdisting water sexvice 1s most n;satistactory,'iﬁ
clear that defendant is mot at this time operuting as alpubiic
utility and Ls therelfore not under fhe Ju:isdictiég and control
0?7 the Railroed Commission. DPerhaps some cause of acfion may lie
1n the ¢ivil courts against defendent for breach of contract or

to compel the fulfilment ol the agreements as o water seIrvicoe
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There is therefore 2o alternative o<her then to dismiss <he

metter. The Tollowing form of Oxder is recormerded.

Complaint as entitled above 'having been made tb this
Commission, & pudlic heering having been held thereon, the mat—
ter having been submitted and the Commission being zow fully
advised iz the p:emi:ses;

IT IS HEREBY ORDERED that the complaint herein bHo and
the sane i{s hereby d.ismiss‘..ed.‘

The foregoing opirlon and oréer are hereby approved
and oxdered filed es the Opinlon and Oxder of the Railroad Coz~

e

Dated at San Francisco, California, this [° ~ day

or W . 1970,

xission of the State of Californis.
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