Decision No. 23183 .

BEFORE TEE RAILROAD COMMISSION OF TEE STATE OF CALIFORNIA.

G. A. BRINEMAN, doing dDusiness
urder the fictitious neme and style
o2 DAIRY DELIVERY COMPANY OF
SOUTEERN CALIFORNIA,

Complainant.
vS.

ADOHER CREAMERY CQMPANY, & corpora-
tion, '

Case No. 2924

fendante

Y N N St e N S B W e N Nt N N d

Hugh Gorden, Attoxaey for Complainant,

Farrand & Slosson, by Leonard B.Slosson,
Attorzey for Adodr Creamery Company,
Defendant. '

o]
DECOT0, COMMISSIONER: |
_ After a day and a half hearing in this case the part-
ies thereto entered into the following stipulation of the facts
upon which, so far as the complainants were cbzcerned, the Com~
migeion might base its decision upon the defendant’s motion to
dismisse. ‘

"Thet the complainents have either proved or
offered t© prove that the Ldohr Creamery Compeny heas
engaged Iirn the transportation of milk for compensa-
tion from the dairies in the Chino district to its
creexery in Los Angeles; that its transportation
service is rendered om i¥s own itrucks; tkhat 1t
transports xilk only, no other commodities ~- Zluid
2ilk in cans which beloag to the Creeamersy Compeny;
that the title Vo this milk does zot pass to the.
Creamery Company until it reackes the Creamery; that
the Adobr Creamery Compeny undertakes to haul all milk
produced in the Chino district which it actually
prrchases anc acquires upon the delivery or such
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milk at the Creamery; that the Adohr Creamery
Company does not undertake W hauwl and does

20t haul any other milk or any other commodities,”
* % % x % nehe said operation delng conducted
Yetween fixed termini ox over regular routes

end over public highweys."”

This stipﬁlation is the nost fevoreble thet the com-
pleinent could expect and iLs 20t coxpletely supported by the
evidence 50 far taken. Considering the case upor the stipula~
tion, the facts therein stated do 8ot remove it from the doc-
tripe laid cown in Frost vs. Reilroad Commissios,. 271 U.S.583,
and Forsyth vs. San Joaquin Light and Power Corporatioa, 208
Cal. 397. Tarticularly iz this true in the light of the
Vlanguage used by the Supreme Court in Forsyth vs. San Joaquin

Light, etc. Corporation, in commenting upon the case of Public

Service Commission vs. Ves?t ern.ukxw1and Deiry. The ta&ts set

rorth in the Western Maxylaxnd Dairy caze are p:acticall§'£aei-
ticel with the facts set fortk in the foregoing stipulatione
In discussing it the Supreme Court said:

"This case may lend some slight support To the
“espondent's conteation that the appellant is a
comrmon carrier and therefore sudbject 4o the'pﬂovisions

. of the Auto Transportation Act of this stete. But
12 1t does, it iz the exception to the rule end is
contrary +0 the general rule enunciested by both the
courts of +this state and those of other Juxisdiciionse
The parties to that action, if the opinion correctly
states thelr position, appear o have been principal-
ly concerned with the issue a3 to0 %he ownership of
the milk which the dairy compeny was transporting,
and the court having decided that the producers of
the milk and not the dairy company, owned the milk,
both court and counsel appear To have considered
that the decision of That issue was deterninative of
the action itself. There was no showing whatever
that the dairy company had ever carried or solicited
transportation of any nilk except that whick it
bhad purchased from <tThe purchasers, 20r was there any
proof that 1t had held itself out %W the general
public as a carrier of milk or any ovher commodldity.
It is difzicult therefore, to undersiand. in view
of the great unaninity of authority upoan this sub-
‘Jec%t, how the court could have held that the dairy
company under such circumstances was & common :
carriere.” ‘ :

..%.




In view of the law so distinctly set forth Dy the

Supreme Court of this state, there is no alteraative lelt

to this Commission than to dismiss +this action.

IT IS ZEREEY ORDERED theat the complaigt in +his
case be and the same is hereby dismissed.

The foregoing Opinion and Order are heredy approved
and ordered filed as the Opizion and Order of the,Reilroad
Commission of the State of Celiforniae.

. Dated at San ~rancisco, Californis,

day of Decembe:, 1930




