< Y, ‘.) 2 2o
Decision No. _Ledid

ZERORE TEE RATIRO.LD COMMISSI

ZL DORADC MOTCOR TRANSIPOED
coxpLNY, INC., a Corporation,

Compleinant,
Case No. 2860.

Delendenta
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Sexborn, Roehl, S=ith & Srodkoen,
Tor Complainant.

Tromas Yeuwl Tor Delendazt.

Zdwerd Stern Lor Rallway ZXpress

-

Azency, Inc., Intervenore

By TEE COAISSION:

2Ixze

Tl Dorsée Motor Trznsport Compecy, Inc., coxplairant
‘in the above\entitled proceeding, complalns ané alleges In sub~
stence and elffect that J, Ellis, delendant, has in.numcrous
1nstences within tae past two yecrs periormed transporvation
cewvices, and has transsorted property over the pudlic aigh-
ways of this state beitween Sacramento znd Placerville and way-
soints as & common carrier for compeacetion, without heving
obsaineld Lrom the Railroed Comxission & certificate_of pubiic,
coavenienco and zecessity. Complainent prays for an,orﬁer

commanding defendent to forthwitk cease and desizt Irom opel-

ating auxomébile trucks as & comnon carriexr betweez Zacrameatlo




and DLcewville e.nd. waypoints in violetion o" the p*ovi..ions o?

Chapter 213 S*auz.teu ol 1817, a e:nended.

J. Ellfs, defendent, by his written axnswer hoerein,

cenies generelly end speciIli ce.].’..j all the mmterial zllegations
containcd iIn =eid canp;.hint.
A public zearing on seld proccedirg wes conducted oy

Zxexminex Saticrwhite et Seeramento, the nmatter was duly sub-
mitted and is now‘.ready for decision.

Complelinmaznt celled the defexndent as 2 witness in
support of its compleint, together Witk several other wiizesses.

The :éécord shows thet for e.bou_‘.: ten years lest past
The defendant has beez engaged in the dusizess of tuying pro~
duce frem wholesale memchants at Secremexzto exd selling 1t to
efght or ten particular custamers st Plecerville, ell of whom
ere retail merchents ccmiueving stores In thet commnity.
Th.i's. produce has consisted meinly of fresh Zxulit cnd vegetebles
and some groceries axd smoked meats. ‘The defendant has
operated dut one track 1z rauling this produce end hes never
sought to exmlarge or incresse his business as & produce poddler
at Placerville, although there ore meny other retail grocers
and produce merchants operating there. It eppears that de-
Tendent has Zrex time to fime,‘ 2s o mether of favor or ec-
commodetion to his custoamers, and then ouly wher Wuck spece
permitted, m#poﬁed for thom fran Secremomto certeix goods
e2d mexchendise upon reguest. This Iimitod tmsportaticn‘ 38z
vice was pexformed 'oo‘:ﬁ:. wder writtex end verbel agreement,
specific cherges belng made by egroerent ond i numerous in-
.-.tanoe.-, no charge et ell being nmede.




Trhe wndisputed testinony of the defendant shovs
thet during vhe meny yeers ke hes operated as a peddler .or PO~
duce he hes contined his peddling business, and also b,is
transportetion sexvices To olght or tex specliilc petrons, with
The exception of seoveral recent shipments, sdout 12 In all,
mede in the early momths of 4his yesr fox eccommodation only.
These few recent shipments were mostly consignment‘s ooz
The Themson-DIiggs Co., & Secramexto wholesaler, to comsignecs
et Piacervilie 211 of whom were personel Zrfends or acquaintaxces
of Zlis with one exception.

The recoxd shows that the {rancportetion serwices‘
pexformed by the cefendant for his eight produce patrans and a
Zew acquaintances was incidental to hls dusizmess as a produce |
peddler.

The testizony Nuther shows thet he has never by
signzs or zdvertising metter or by perscarel sollcitatiom of any
Xind sought to secure trensportation dusiness, and that he hes
never held himself out 2s a2 common carrier at axy tixze or In
eny way ofZered o sexve the public gernerally in the {ranspoxig-
vion of merchandise of en;y xind bYetween Seacramento and Plecex- -
ville or elsewtere.

Ve &o zo% believe %hat tho Tcontracts for hauling”
entered into by dgfenddnt in themelves‘establish “khe service
pexformed %0 be that of & private carrier nor should our
cecislon hemein be taker oo sanetioning suck e £OTD of sgTec~
ment. The mere fact thet werdbal or writtez cgrecments exist
does :::.o‘:. ol 1‘&3@1': create the stetus of.privete carriex. Tader
the pa:-".uc-ﬂ Tacts 02 vhls proccedings, the pres sent roecoxd
does mot show 4hat there has beon such & "hold.iz_:e;" out®” in the

eceeptance of accommodation shipmexts Yronsporved for the Lew

Plecerville pesrons of defendant's produce dusiness (mexy of




whick chipments were transporved without charge)y as 1s con=
terplated by the statute reguleting cosmion carrices. This
decl .,ion 1s not ixtended 10 be detorminetive In other cases
which mey arise Iavolviags this parviculexr fefendant or othexrs
claiming to be p“' .ro*.:e carricrs.

Arter'a-ca:eml considera’:ibn o2 all the eovideace
in this n*oceed._n{-;, ve are o" the opinion and he*eby find as a
fect that the defcnd...n‘c J. Z11f=z, 15 not operatlting as a common
cerTier betwmeen ..,acr,.mcn. o 2nd Plecerville and imtermediate

points and thet his trencportation service or- operaiions are

those of & privete cexrrier. The compleint shouwld, therefore,’

be a4 mz_.,sed..

| 02D TR
A public hearing having deex held in tke above en~
1tled compleint, the matter having beern duly suvmitied, exd
the COmission being duly edvised, end basing 1is qrder o the
-"inding... o fect in the foregoing opinion;
™ IS TERERY ODEZRED vhot the compleint In <The
gbove eatitled proceceding be and the seme 1S he::eby enissed.
Dated ot San Fremcisco, Celifornia, this /. %
day of Dece zber, L950.

coxmictioners




