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c. S.· CO:t:lo.1l7, :0:: the coml':a1nant .. 
J'a::nes E" .. !.you:::. e:c.d .1. .. I. •. ~1~...J.e,:0:: -ee d:e:e:l.dant~ 
C. R. Scl:::ulZ., tor the C·o:lS011c!at~ ::!11llIlg Co~~, 

in t.e=vene: •. . 
R. ? !.CeC~~, to::, the Globe Grain an:t Mill!.ng 

CO::::lPe:o.y ... 

BY .~ COl~7SS!O~: 

OPI~::O.N -- .... ..- ........... 

~tilit1.es .:..et. We e:e I,lskeC to require c!~endant to re-tund t~ 

e.llege<1 ove:t'e~a.rges. T!:.e Co!lso11datec1 ~l!i~ Comper:y in'te:r-

venod 1n behalt o~ eOlu,:a t:l .. ·:tt .. 



ing wt tb. the Sou.thern ?a.e::.r~e rails e.t the toot 0: :7e.::t seventh 

tex receiVing cars in its clp~~!1cat1on ya=~ ~te~ded fo= ~el1v­

ery 'to coml'le.inSl::t" s ~ur, l!id not melee 1Il:li.e~1ate ~el1'v"e::::r but 

aside tor this lIttrpose, 'W~e:-e the cas were held UlltU ::?lecement 

instruc'tio.:c:;; 'We::=-e ~ce!.vce:, dte::: which they were switel:od. to eom-

pleced 1.::. ~he United. Ste.tes ::Jail. a,' written notice 0": each ec: re-

"Xotice o~ Cons~uc:t1 ve ?lzlce:~t. - So.1<l ca= 1.s 
held :.t desti:L'U!.t1on a!ld delivery ~e:eo~ ee.:cnot be maG.e. 
by t!l.~ ee...-rier on. e.eeOWlt or tho ~'!:I 111 t7 o~' tl:e con-
signee to :eeeive it.~ 

Co=enci.~ 0::' 0= betore Cetobe:- 4, 1929, e~le£:ent' 
,.-.' .. 

::nailed to <teten.d:l:l.t. e. e.tlly s.ta.te:::le:lt or all :lotices wh!ch. bore 

011. SUnd.~ or other leg~ ho11dey or a.!'ter 3 ?::.:. on o~er days, 

on all ce:=eovere~ by these notices. 

.. 
ot" ?a;cit1c: Car De::n:.--rege ~i~ r.'o. l-:?, C.S.C. lto. lS, or sub-

seque:c.t 1 SS\les~ 

, , 

::roo time ot 48 hou:::s was allowed eommellci~ with ~e !1rst 7 .J.. 

U. a.,..""ter dete:l~t se:c.t the ::l.Ct1ees l'revioucl.y desC:1bee., exce;pt 

on e:u:'S ~vi:c.g betwee::. II ?:.:. a:ll! 7 ~ the ~ee t::.:nc Wt:S not 



eo::::eneed uut il tlle :;;eeo::.d. 7 •• :L. 'because ot the :proba'b 111 ty . 

Co~,la1~~ ~oes not eo~te~d ~t deten~t ~a11c~to 

rende: cu.~1e1en.t e.r.d proper switching ze:v1ee or tltat the ears. 

at the t1::lle i::lZtro.et~ by co~l.a1~ t, nor does eo=!,l.c.1nant COll-

eeeding issues. 

b-e QOm?ute~ starti:oe w i ~ ~l:.e !:".:-st 7 A.-:l. a!'ter the dst t.be no-

tice is se::. t, and. 1-: 'the :lo~1ee is sent on. a Sunday or, othe~~le­

gal hol1~ or a...~er 3 P.U- or:. otb.e: days, en eM1t1o~ !'1~ 

1:ttc:-pre.ts tlle tt::1::r as:lot ::eQ..uir~ Co notice ot' arrival ~o 'b,e. 

sent 'but o!l.ly e \tt1.t"t.e=. notice ot const:ue:t1ve "laee:neUt,' end' 

tha:t tlle tree' 'time ::~ be eO:J;lu.tel1 :t':om. the :!:st 7 ..;...~ e~e:-

such notiee is sen.t. 
'cr%l.c.er ~e e.e~ tel"itt ~s eo:.s1gnee. to' a:l 1nd.us-

t:-y t=:ek or to ot~e: tllan e. J?U,olic del!.ve:"y tre.ek, are either 

, 
:tent is maG:e whe:l. ~ ee.r is Zj;lotted in all accessible position :tor 

uru.o~d.1~ 0::, a.t' Q.' point. l':ren~ly 'es1g:lete~ b:r the consignor or 

3. 



co :o.sig:lee .. Co::..st:1.:.ct1 ve 'Olaeeme:lt is de!'i::lcd. in ?ule S Section ... 

.A.,-l as tollows: 
~'hell e:oll~e:'Y ot a. ~ co::u:1g::led. or o::-t!e=ee. to .$Jlin-

e..us~l""'"...:U :tn terche.:lge t::tck or to ot!ler-t!le.n-a~:publ.1e~el:!.v- . 
0.:"7 tr:r.~ ea:u:tot be :Il:I.de on.. eCCOt:n~ ot the i:aa1>.1!.1-:Y o't the 
cons1.gt:.ee to receive it, 0.1' boee.use o-r e:zs- other .cond!t1O: 
e:~.tributa.'ble to the cO'l'l~1gnee,' sucJi car will be held e.t des-
'ti:la.t1on;, or, it it c=ot :easonc.b.ly' be ~eeolClOde;ted there,. 
at the ::lea--est avail.::.'ble hold po1nt, ~a ll:'j,:ttell notice tllat 
the ear is hele. end that 'tl1i.s ~1lroac. is 'IJ:Ul.bJ.e to deliver 
will. be sent or give::l to the consignee. ~1s will 'be con-
sidered const....-uet1ve :pla.ee:en t. " 

:he tait:: also contains ::ules. :requ1r~ not1:icet1o::t. 

to be given eonsig;::.ee. :!'::l E.'1.U.e " Seetio:L. L it is ztated: 

"EX:c~t &.$ otl:.e::wiso :p:onded. 1.!l 5eet10n ***, C *** 
or this ~e~ notice cr ~~ ~~ 'be se::.t or given eo=.-
s1.gc.ce 0= :pe=ty e:Lt1. tled to ::-eee1"le saJW by this ra.il.:'oed:.' s. 
age::. ts, in wr1 tine, 0: t 1:. lle~ the::eQ:t ~ ~ othcn 1se ~~ 
to i:: w.t1.ting by this nilroe.cl e.D:! consignee, w1t~ 24-
llot:.rs ~r ar .. 1:l!zal ot ear and b1U1:cg at dcst i:ta't10n ***. "" 

Sect1otl. C :::et'etted. to in Rule ~ is a::. exc0~~on to t!:.e 

~eral rec.u1:ement that Wnot1.ee or ar.:~~~ ~e sent to cOns1~e~ 

if' ears o.:::e .~.·be do livered. QOll othe:'th::ul ::;ro,b11e deU.ve%'7 

"!le-u'very ot ea:r'~ Ul'on o"the= th.c.n ,ub~ie delivery 
t=eks * *' *, or w:::i tten :lo~~ee sent or given to eOtL"''f.e;n.ee 
0:: :pe:ty anti tlec. to :ece1....-e se.J:e. o'!: ro.e.d.1::.ess to sO de-
live:: will constitute not1.1":teat1o::t to· cO:l.z1gn.~e * * *'. ~ 

CO:tp4:t:.ant :.-el1.e·s upon Sectio:l 3-l e.s reo..u!J,-~_ .~~_~eo:c.~t:.tat1a:t;. 

o~ t1:oo noro. the t'ir st " ~~ e;:tte:- tlle dey the :.ot,1ee ot e..-r1-

"'0:0. c:o:s hale. to": ol:'de::os C exce,t ca:"S su~jeet to See-
tions ,!) ard ~ o~ t1:.1e :ule) 'I" lit * time will b~ comi?u,ted 
:rom t2:e ti==t 7 ..;....u. ~te= ee fJ.e.y' ~o:l. w!lic:b. notice·· o~ 
c...71.va.l is eent. 0::: giVe!l. to eon.z:1.@)lee 0:::'- P~Y' o:.t.1'Ued. 
to :eceive ~& (See :aule 4 - ~otiS1.ce.t1on}." 

. C'O'nd:erseo~1ns su?J;l11e'.) 



• 
the computation o"r ~ho ~e. t1mc :n-o:n the :r1::;t 7 .A.~ e.t'tel" the 

notice 1s sent, :pro.vi<!es: 

~On ~z to be de!!vered on other t~ pUblic ael1v-
e:::y tracks time will be com uted tro:n t~P: i"irst 7 .I .... ".;:. 

etter actu~l or ee~~ruct1ve ,lP-coment on zuch tra ~z. 
:£.1me computed t':'o:::n e.c~ :placemen.t on ee::: ~raced a:t ex-
act·17 '7 A.U- will. 'bee;in at t~e ~ 7 ':".:l., actual ,laee-
::ent to be c!etermi::led. by t:b.e l'rec:tsc t~e t~e eDgine' cuts 
~o~. . 

~C:E' 1. • ..:..ctue.l. placement· is made who:. a cais 
:plAced in all accessible :x>~ -:1 on tor lO.'3.d.ing CI: 
unload.i~B or at ~ ~oi~t previously designated by 
the cO:l:;ignor 01' eonsig:lee. !t such ,l3.cine is' 
l'reven.ted. by e.1lY cause attributable to eons1gnor 
or eon~ienee ~d eel:' iz ~laeed o~ ~ ,=1~te or othor 
th~ public del ivery ~ck serr..ng t1le con.::.:te;c.or or 
cons1g::.ee, it shalJ. be co~s1.d.CZ'e~ const::uetively' 
l'lacee. 1; !t:b.o~t Doti co. 
"NO~2. J:Ay :"ailro.:.~ ~ck 0:" ~o::-tion therco:t' 

~ss!.gn~ ":0:" ind.iv1d~ u:c v.'111 'be t..'"ee:.ted eo:: .. other 
thtUl ::?ilbl~c delivery- ~ck::". ~ ~ 

. C~C!erseor~ne sU::?1'11ee..) 

It see~ ~1!est t=om ~ ~n~lys1s ot these rules t~t 

euch notice is ses, c:e.:l 'be lSus~ed. o:c.y il" ~ts C::S Vlere thoze 

. c;ctue.lly e:D.are.ced. w1~il1 the tc=. "'ee:s held -!or orc!ers'" used. in 

SUle 3, Sect~~ B-1. 

. 
tuo.l Jtlace.::en t" o;lG. :0.0 w:ri~en notico ot e:r..y ~escr~::?tion"wo..u.d· 
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pl~cement comp1~in~t electe~ to ~ve its ~~ held short' or.it: 

w1::.1ch zto. te s : 
~ ~ cons~enec w1~e~ his ear hol~ ~t ~ b:e~-u, 

0:- a hold. yerc.. "o.e!o::o not~ice..t!.on eO. !'l:J.ceme:c::, such 
~ w~ll ~e sub~eet to demu...-re.ge. ~t 1sto .~, tbe t!l:o 
:!leld. in ~e 'bre~".i;;-tr.? ya::G:. wil~ b:o 1nclua.ea. within the ~ 
hou=:::; or t=eo t1.::le lit' .. *. '" 

· t:rOr.l 'el:tverine; the .cers. EOwever, as t:b.e· ~c cOlllcl :c.o.t :.et'l:-
_I' ,. 

~ly !le placed due to 0. cau::.eatt:r::r.butC."ole W com:pla1naD:~, it j 

tles l'e:::!:l1ss:1ble un<!cr Rul.e S, Sect~Oll ":'-1 ctuo-:ed e."o.o"te -ror· G.~o~-

· ~ to CO:l!:truet1 ve!.y 1'laee t:be 

::l.e::.t 1neluc.ec tene.:e:- and., is 'but a fiction '!o:: e.ct~ ~le.ce:lent. 

·'0. • 

711. Nassau I.umbe= co. ~s. L.I.R.P..CO., l44. I.C.e. 207, .:27l.. " 

· Nichols & Cox !.umber Co. vs. Toledo S.&. :LR}" .. Co., 153 !.C .. ~. '193" 

't:h11e 'U:lder the tc:1t!' a. ~1-;ton notice ~t the' eershact. 79.5.. ) -....-
~'-

been constructively placed vro.s :e~m:e(r, it we.s not elsOneecs.-:' 

:l ::ee:d1n.ess to d.e::.1.ver obviates the necessity of se.nding ~ w:i~ 

te:l :::.oti ce of arr!.vc.l. C Eb.e:-sbach Con::: truc t ion COrll'any"Ts.. I.ouis~ 

v111e &. N.R.Co., 147 !.e .C. 99, 101. John 1[roo vs .. !.'.&:r.-.?'.R.Co., 

144. I.e.C. 21.. Reed Dawso:l Co .. vs .. nor1~a Zast Coe.s.t 27., 15Z 

I.C.C. 627.) 

Cars eon~t:uet1 vely ~~eee. are e,llowed 48 hours" tree 

ti::.e. 'Cnder ~ule Z Seet1o::t D quoted abov.e, the ~e t,!::.e bce;1:::ls 



ment 1: ~t to, the consignee. co~lainant however at~ckst~s 

t::'e ti::st zen ten.ce ot tl:e Sect~on mel xote 1. t:b.ereot com;ine:. 

Rule 3 ot t:h¢ De~ge ':aritt is the only rule 1:1. the ta.-i~ re-

seetio:J.s, viz., Sections ... to C ~clu$1vo. 'X".ae::e seet1o:lZ relate 

to the ,comp't:.tc.tic:l or t~e tor loe.d.i::.g o~ cars O::l. l'U~~ic del1.ve:y 

signo::. eonn€,!ce or o;mer (section G) .. This leaves. seet:!.on ~ 

to cOV'er the cO::.j;)u.tat:ton ot time on ea=$ to be unloae:c~ 0:0. other 

than ~ublic delivoxy t.::e.cks a...~e= e.ctual or eo:c.st=uetive ~le.ee­

mente !! com::;>lc.inaJ:l.t" s eO::lStructiO:l 0-: section.!) were g1ven e'!-

struct1 vely placed t:nless ~eyw~e so l'lace'- l,Qont:re.cics di-

rectly' serving; the COllS 1e;:lor 0:: cOD.Si~eo., lcav1:c.g no :rule 1n 

ot':=eet tor t!le eo:n!,utat1on ot t1:re on other ears. c.o:o.s'truet1vely 

:p~ced within the mee.~ or ;aula 5, Section .;.-1. ObviOUSly' 

the =ule in so tar as it :roters to e o::lst=uetive :pl3.ce:c.ent on 

etteet. This however does not nutl1!y its ~pp11eat1on on eers 

cccstruet1vely ~leeed in accordance with~~e 5 Sect1o~~-1. 

C~l'lainant' s eOllStructio:l. rests n,OIl a ll:l.-rOW 1ntol"l're:tatio:l 0:-

7. 



tb,1s.:lature e:::ect ~hould. 'be given to aJ.l. the :?c:"tinent rule.:-

re.ther: tb~., 'to en iso!.~te~ ,a=t ~ereot. (Sencel '~to:, COI:l-

;2enY,\:,5. X.C.S.Rz., 151 1.C.C. 170. Western Concrete Pi'Oe CO'!n-

pany vs. Southe~n?~ei~ie, 33 C.R.C. ~14.) 

dtJ.Y'~ res.ts e.I:.tuel:Y' Ul'O::l. the tollow1nz ,revision o:C R'I.a.o 8,· Sec- . 

t1on. :0-3: 

"Uhen :: notice o~ a...-riv:!.l (See Rule ~, Section ~, ~~ 
:xa11ee. by' this rc.i lrOc.c':. 0::1 Su:.~, a lee;:::.l :!::.olid:!:r, or e:!-
ter 3:00 ?~ 0:1 othe= de.ys (as evieenc:ed. by ~e poztm,er:k: 
thereon), consignee &.e.!!. 1:e e.llowec!. :ive hou:'s" add1tio:c.-
::.1 t'::'Oc. ti:o.e provided he ~hc.l!. send or give ~o tlls ~11-
ro~C:Y s agent within t~e :ei="s~ ~o:.'t7-tOt: ho".l'rs ot ~e 
t1:cle, w:1tt..en 3.~v1ee. t~t the ::lot:'ce hed not been ::ece1v-
ed· un.t11 a:::ter the ~ec t1:o- ~e. begll:l ~ :1.m; ~ ct\se or 
:e.11ure O::l t!l.e- pe.rt o! eon'"!:~g:lee ::0 to advise this =ll-
roe-d. s agex:t, ::0 add.1t1on.al :t=ee t1:le sha.ll. be ellowcd. W 

C'Cnderseo:r1:le: :sc;pplled.) 

It r:Je.Y be ::o~e.. :r em the c,bove the e:rte::lS1on o't 'five 

hours. ::'ree time me.y only 'be ma.de when "':l.o-:1ces 0-: arr!:val,..·· a=e 

.. 
e.s de1"1ned 1n Rule " section~, Rule 8 section ~ 1s :tot here-

~~r consid~t1on 0-: al:L tb.e :C'c.cts ot reeora. we are 

this :;>roeeee.1r.g wore ::.sse:;sed in aeeortrance with the te.r~ end, 

we:-e net. in v.iolat10::l or Soet10: 1.7 0": the Act. 

O.R D :E R -------
This ease having 'bee:::l clW hoard. a.ne.sub:t1~ted, t'ull 

1nve::tigatioll o'! 'the l'll:l.tters a:t1 thi:lgs involved. ll:,ving b~en. 

s. 



• 
hac1 p a%ld b:::;!.ng t!ll:: o:-e.er Oll the t 1:ld1ngz or tact alJd t::.e e~::l­

elusio:lseonta1ned in the o;p1n1011 which j?=ecede:: this order, 

ceedbg 'be and :tt is hereby a.1sm:issod. 

De.ted a.t San ]'r=c1seo, Cc.l1tor:.1e, 

ot December, 1930. 

~.~ ~ .. U . , '.' , 
~~/"'2" 


