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ase No. 2845.
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€. S. Coxaolly, Zfor he complainant.

Jemes E. Lyons exnd 4... L. Wxittle, Zor ke Ee..endan.

C. R. Sckulz, for the cOn.,o.x.ic.c.*ezE Aillirg COmpany,
inue:'vene.. .

2. 2. ‘.‘LcCa::*h:r, for the Glo‘ba Gm and. Mll..ng
Compm :

(4 23.9.

COmplains.nt is a corporation enguged in the duying,

selling snd menufacturing of graiz and grain products. By com- :
Plefnt 2iled Larch 28, 19%, 1t is alleged that the amg |
cherges assessed and collected on sumerous carlosds of .....eie;ht
delivered on comp...aim:c's U track a‘c Oakle.nd du:cing the two-
year period imc fately preceding the “‘ilin@ o this cdmple.in‘.:,
were and ave uxlawful, Iz vielation of Section 17 of the Pudlic
We eve askel 10 reouiré-de:éndant to Tefund the

e.lieged overcharges. The Counsolidated Lillirng Compeny inter=
vened in behall of coxnp*a@t.

L publiic hearing wzs keld belfoxe Ebcaniier Geery at Ezon
.z..e.ncifco Yoy 19¢h snd 201k, 1930, and the ca=e mbmtted oz
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The esseaAsLy Zeets eXe 1ot In ispnte. Complginent
zoirteins o grefz will gnf werehouse on & private siding éomec.t-—
ing with the Southern Pacific rails &t the 200t of Test Seventh
Streetv, Ocklend. The ciding hes e capecity of epproximately 22
cers. Tpon tten fnsitructions frox complainent, de:endq.n;t “af-
ter receiving cars In Its classificetion yerd intended for &eliiv-
ery w complieinantts spur, {14 not ma.v:e Irmedizte dellvery but
pleced these cers izpon & Rolld treack la Ltz West Calcl-ma'yg:d set
asife for %this j;n:rpose, naere tae cers were Zeld umdil niscement
instructions were :eoeivjed, olfter which they were switched to com-
Plaixn t,”s‘ srRT. |

| Tpon errivel of complsizant's cars at Ockland defexdent.
pleced iz the United Ztetes mall a'writ‘.en notice o each cox re=—
ceived, waich showed tle car initizlis exd immber, coxtents and
.sh::ppibg noints with & stamped endorsemezt as follows: |

"\o*ice of Constructive 2lacement. - Sald caxr Iis

zeld =t destination axl delivery thereol camot de made

DY the cerrier on account of the Ixabhility of 'h..o con~

signee to recelve LLU.7

Commic ng on or defore Cctoder 4, 1929, complefient
xeiled to &e"end..n‘t e delily statement of all notices which bore
s Uzited States postoffice cemcellation, stemped, timed or dmtel
on Sundsey oL*: otter legal holidsy or afvter 3 2..L on other &ays,
with e Cemand tRet Zive hours' séditionel free time e elloved
on all cars coverel Ly these rotices.

Compleinant has operated during the per.‘.od oL
complaint under the "overage egreement” as cuthorized by Rule 9
of Pacific Car Demurrege Cerifl No. 1-?, C.R.C. Xo. 15, or sub-
sequert isszues. _ )

In computing detention wnder the averazge agreement plam,
. 2ree time of 48 hours wes allowed commencizg with the first 7 L.
M. sfter defenlant sernt the nctices previously descrided, 'e:/:cept :

or cars arriving detween 11 P.i. and 7 L.l the Zree +ime wes not




smenced wntil the cecond 7 L.l because of the proded ility

thet steh caxs would not de placed oz comlaine:.t's track delore
the first 7 L.M. evexn t::ou.g’* caxpieiannt was able ‘co teke delivery..

Complainens does not coantend wxzt &efe:;e:a.n‘c :e.ilcd %0
render cufticient and proper switching sexvice or that the cars
were not placed prompily on coxmplainant's track <n the manzer axt
ot the +ime inztructed by complainsat, nor does coﬁpl:.imt con=-
tend that the demurTage Clarges &8s assessed In and of thelselves
vere wareasozablc. . |

The ‘réree;oir.'e; facts ave & SUWIMATY OF ‘.:h§se ctirwlated
to by compleinent and fefendemt. The issue Zere involved is
solely. oze of tariff interpretotion &3 O tae PTODer notices fo
be gent oomp..ainant axd. the computation of Iree time 4‘0* u}aloéd-
ing. The terifZ provisions hm:ea...’ter b "‘e::ced t0 are co*‘cained
ip Poeilic Ca,. Dexurrege Burean Teriff 1-P, C.R.C. 15, oF sue—-
ceodmg issue. .

Complainent interprets the terifs as requiring a writ-
ten notlce o.. arrivel to be given axk tle 48 how' ’ree time 0

ve computed starting wid the Lirst 7 .‘...L:; ter the &y the Do~

t:‘.ce 15 zext, and 17 the notice is zent on & Sunday or. otb.enx.e-
gel holiday or =fter 3 D.iL on other days, axn adlit iona.l zive
hours® .tree .,houl:’. e allowca. Defexdant on the o.ther hznc'.'. .
inte*:p::etw the ..a.i as 20% *ecmi.g g notice of ar*..ve.l To de
sent Bus only = writtex motice of con.,..*uctive placemt, and.

+shat the free time shoull de coxputed ITom the ::1::51: 7 .-“..:u. gfter

such notice iz sen‘c.

| Tnder the Gemmrrege teriff cars consigned to an Indus~
try track or to otker than 2 ublic delivery ¥ _cl:, a.re elther |
getually or comstructively placed Ior wloading. _.;czua:. vlace-
ment 1c mele when a car is spotted in an accessible positic;n; for

uxloading o av o po.nt previously designeted hy the con.:f.gnor or

3.




constgmee. Comstructive placement is defimed In Rule S Section
=1 s follows: | |

wihen Colivery of & car consigoed Or oxdezed Yo =n In-
dustrinl interchenge toeck or to other-thzn-a~public-deliv="
esy track canpot be made ox sccoumi of the inability of the
consignee to receive it, or yocauze of eny other conditlox -
attributable to the consigmee, suck caxr will be held at des-
<ination, or, if it cenmnot Teasmedly be sccormodeted there,
at the nearest availsble hold point, and written notice thet
the car 1z held =zd thet this r=ilroad ig udadble 10 deliver
will be seat or givea Yo the consigree. Ihis will be con=-
sidered comsiructive placement.”™ : ,

The terilf also coxntains mules requiring notificetiox
to be given corsigmee. In 2ule & Section L it is s ved:

"Bxcept o otherwise provided in Sectlon **¥, ¢ ¥
of “hic rule, notice of arrival shell be sext or glven con-
signee or Desty entitled v receive saxe Dy this railxoed’s
sgents, in writizg, or, iz liex thereol, s otherwise agreed
o iz writing By this railroad axd consignee, within 24
horrs after arrival of car and billing at destixetion Nk

Section C Teferced %o in Rule 4 is ex exception to ke

uirement thst "notice of arzival”™ Je sent O consignee

. - -

cexs ave to-be dolivered tpon other then public delivery

section yrovides:

velivery of cars upon other than pudlic deldvery
tracks * * * 7 or gritten notice sent or given to concigree
or party entitled to receive sexe, Of readiness o0 so de-
Tives will constitute motification to conciguee ™ * *.T7

2ule T oF the Demurrege Terilfl provides :ér 4h0 coTpu-
tetion o time alter ‘thé notice of arvival 1s sent 6:*: 2 cars
sctuelly or ceastructively placed. There are two sections o
ints ule heve fn dicpute, nemely, Section B-1-2nd Section D.

Complaizant Telfes upon Section 2-1 &= eiring '::he computé;tiom

- A —-

Q‘r
of time from the Tirst 7 i.M. efter the dey the notice of erri~-

w2l 4ic zent. Thls sectioz realds as collow

"On cavre held for orders (except cexrs sudlect 1o Sec~
+sons.D exd B Oof woic mule; ~ * * time will be computed
~vom toe Tirst 7 A.0l. after tke doy upon which notice: oL
osmival is sens or given to consiznee or party oxtitled
to receive same (See Rule 4 - Xotificeatiom}.”

] ' (Tnéerscoricg suppiiel.)

cection D, upon which defondenmt meliles as suthorizing

La




the computation of tho Irce time from the £ixst 7 A.lL, after the

notice iz sent, provifes:

T0n cars o e delivered on other thon pudblic deliv-
ery tracks time will be computed frox the Tirst 7 AN
efter sctuzl Or corstructive mHlscoment on such tracks.
lime computed IIonm ectuel piacement on ¢a&rs placed at ex-
actly 7 AJl. will Degin 2t the same 7 L., actual place-
zent 0 bPe determined By the precise time the engine cuts
L00ze. -

TNCIE L. tactuel placement' 1s nmade whoz g ceaxr is
placed in ar accessidle position for loading o
uloeding or at 2 »oiant previously desigagted By
toe coasignor or consigaee. I such Diacing is
rrevented Dy =any ceuse aliiziduteble Yo consignor
or c¢onziguoe anl cer ic placed on & priwvmte or other
vhax public delivery wack sexvizng Ve consigaor o
consignee, it shall be considered consizuctively
plecel without notice. '

"OTE 2. Iny railroad trmck or poxtion thereol
zesigned Tor individusl uee will de trested s Yother
thon public delivery truckst. ™ . o

.(Cnlerseoxring suppliied.)

It seers menifest from a cnelysis of these Tules tiat
complaimt's contention thei s written "notice of axrival”™ must
be given axf time computed from tde first 7 L.X. efter the day
suck no‘tic.e s sext, ca2 be susteined oLy ir Its caTs were those
'actuaily w&aced within the term ™ecers held Sor ox:aérs"/ used iz
Xule 3, Section S-i. ' .
| The texill doec nov felfize tals tern, ' tiougkh In fb.é
zence In whick 'it L5 used gnd iz view of other rrovisions of the
rule it reazonsdiy mplies: thet suckh caurs are those held_ f.o': 1
chemere in the origimel »illing, requiring z diversion, reconsi@::.-
. ﬁe;.t oxr suboeguens movemt béi‘ore c’.eli%er,v or tender oF ‘ael"_vre::y._
mhe cgrs Zere consifered do not come within ‘cﬁ.‘.s category as - '
were mesely placeci‘ upon defexndent's ho.'r.é.v é*:s.c}:, Zor complainoniTts
conventience , %o evold Xeving cers ar=ive p:omisc':ouély o::vco:::;- |
plafnest's infustry trecks. Zed it not doen Zor comﬁzaih;nc’s
fnstructions to Sold ke carc Cefendemt would have Lmmedictely
Celivered them VYo camplsinant. Thls would have qénstmpte&';vac_

tusl placement” and no written notice of exy deseripifon would .




have deer Toguived, and ke frec timo would kave started Vo run
from the 2irst 7 L.l. cftor plocexent. 2But in lieu of actual
placement compluinent elected %0 Zavwe its cars reld short of itz
spur -track. This 1% wes pexmiticd O do under 2ule 2 Socticxn L-2
mhich states:
"I o consignee wiches his car kelld of eny dresk-up
or 2 hold yerd tefore notificetion exd placement, such
cer will e sublect to demurrege. Toat is to say, vhe tine

keld 4n she breck-up yerd will de incluled within the 48
hours Of Zxeeo time ™ * * .7 ’

mag inctructions of complainant prohibvited delonlaxt

‘from Gelivering ihe cers. Xowever, as tie cerc could not 2ot~

21ly Ye placed due %o o cause atiriduiitle o complainent, It

was permissidle under Zule 5 Sectfon A-1 quoted zbove for deZonl-

ant to comsiructively place the carcs. (Burns SI0s. TS. D R.2.CO.s
92 I.C.C. 615.) This fefendent 414 axnd In compliaxce with 2
tarifs 50 notified complainent in writing. Constructive place-.

zent includes tonder and .is dbut & Fiction Zor sciual piscexment.

(Tnioxn Bag and Peper Corporziion vs. Director Genersl, 69 I.C.C.

71l. Negsseu Iumbe® Co0. vs.e L.I.2.2.C0., 144 I.C.C. 2687, 27L.

 Xichols & Cox Zumber £o. Ts. Toledo S.& Y. Rv.Co., 153 I.C.C. 793,

795.) Thile uwnder the tariff s written notice txat the cars hod

—
"o,

neen consiructively dlaced was required, it wes not 2lso necos—
sery, as cdmplsfnent contends, %o send & zotice of errivel, &S.
unZer 2ule 4 Sectiozm € an sctual delivery oI & written notice of

o resdiness %0 Geliver obviates the necessity of sending 2 Wit~

ten novice of axrrivel (Epersbech Congtruction Commeny 73. Louis-

Tilte & N.R.CO., 147 I.C.C. 99, 101. John Wroe vs. 1.8 Y.R.R.CO.»

144 I.C.C. 21. Reed Dewsos Co. vs. Florifa Zost Coest 2y., 152
I.c.C. 627.) ‘\ |

Cars consiructively placed ere ellowed 48 pou;'S' free
time. Tnder Rule 3 Sectloz D quoted sbove, he sroe time degins

srom the 24rst 7 L.M. after written notice of constructive place~




ment is se:le %o, the consigmee. Complainant howewor atiacks this
sect 1on ec being Zmeppliceble to itz shipzments upod the theory
+he Tirst sentence of tie Section and Note 1 thereol ¢orlines
it= a;opliéation only %o cers %o de delivered on other than pub;
lic delivery tracks act*ally seTving the consigzmor or comsignee.
..ule 3 o the Dexurrage Tarifl is the only rule in tke ta........,. re-
. .:-...*ing _the computation of Zime. Tke rule is &lvided ..nt even
sections, viz., Sections & %0 G inclusive. Thecse sec‘éior;srela |
to *he computatic of time for loedlxg o*‘ cars on pudlic del:.vc::y-'
tra cks and other tian puwlfc delivery tr*c;c., {&e cuion 4); cers
Reld Tor. orders, surrender of dILI of 1..:’....::1@: ox ‘.:he pe.ymen- o
lawful chexges (Sectfgon 3); wloeding of c¢=rs On public. ctemve:-y ,
tracks (Sec‘.:ionl C); eaxs delivered on interchange tracks of In-
triu plan s pec:foming the switehing ser'w*ce (Sectioxz E).;
cars rece*ved 2rom. sm.tchine; lines (Secvion s a.nd. cars ‘neld
in' trensit because of szy condivios solely a% .ribt.-ab.;.e 40 con=-
..d;e;no.. conei@:ee or ow*er CSection G). This leaves Sectﬁ.on..- pol
‘t:o ¢cover the computation of time on cars 40 Ye unlo cIe& oz other
4hen public delivery iracks alter ectuel or constructive place-
ment. IZ compiainani's construciion of Section D were givexn et
fect, this proﬂsior.. wotld de extirely nulli:’ied'e.s'to cars cOn~
structively placed tmless they were sO piaced wpon ,tré.cks di-
reci:.y serving the corsignor or consiged, leavizg uo :ru;e, in
offect for the commutation of time ox other cars constructively
placed wiv ..nvthe meening of 2ule S5, Sectionm L=i. O'd#ioﬁs‘m
+the tule in so fer as it relers to ccnst*uct‘ ve placement on
smacks Cimecily serving tze concigaee is only {atended t0 re—
Tieve Cefendent Irom sending consignee writion notice to that
effect. This however does no% mllily 1% cpplication on cars
cc:.st::uctively pleced iz accordance wi‘::h'mle 5 Section .1—3.'_.

Complainant's constructlon rests wpozn a a parrow interpretation of




a singie portion ol the rule. In comctruing provisions of

this nature elfect should de gliven 10 all the pertizent rules

:'e.ther? thon 40 an Zsolated paxt thereol. (Sensel lotor Com-

EC‘.II'V'I TSe chos.a :2 .y 151 I.C.c. 1700 Westem conmte ?i.oe Com- ,.

" pany vs. Southerm Pacific, 33 C.R.C. 414.)

COmplainant's vieg that it ic extitled to Tive hours'
ree Itime on‘ thoce notices of const::uctive-:olacemcﬁt':na..‘.lea ty
defend&nt:.h or Sundeys, iegel holideys or efter 3 P.M. on other
deys :e.?.:'cs enti:e;y wpon the following provision o le 8, Sec—
tion D-3: | | |

moher = notice of arrival (See Rule &, Sectiom i), is
malled OF Thic TOLiTozG oa sumlsy, 2 legzl kolidey, or al-
ter 3:00 P.M. on other deys (as evidenced by the postmexk
thereon), consignee stiell e allowed five hours® addition-
ol Zxoe.time provided ke shall send or give to this raii-
roal's sgent within the Lizst tworty-four hours of Irece
time, woitter advice that the notice hed not been receiv-
ed wtil after the Zrec tizo ed degun to »un; In case of
feilure on the pert of consignee SO to advise this ruil-
rosl's agect, =0 additiomsal free tize shall do ellowed.™

. : {Tnlerscoring supriied.)

It mey be zoted from the above the exteasion of five
hours® Zree time may only be made when Maotices of arrival"a::e
requi:eé.’ to Be given consigmee. Inaszuch &s we heve e.lzee:d.y
i:eld tmf‘aefezd.azt was not réq,ni.":ed to send "aotlce o a:::':ival“'
é.s’&ei‘iﬁéd in Rule & Sectlox a, Rule 8 sect:.oﬁvb-'s iz zot _hec:e- |
spplicable.

ifter comsidersiion of alil the focts of reccerd we &re

' o:‘vtﬁe opinioz and so £ind the Cemurrece charges 1£volve_ed An
this proceeding were ucsessed in asccordance nith the tar:.rfanﬁ
| were zot in violation of Sectiom 17 of the act.

mhe complaint will be dismissed.

ORDER

mhis cese having been duly heerd apd submitted, full

investigation of the matters axd things ixvolwed having been

=3




2ad, and besing this oxder on the findings of raét enl the con-
clusions contained in the opinion which precedes this order,
IT I5 ZERZEY CROERET that the compleint in thisc prow-
ceeding be apd it is heredy dlsmissed. _
ted at Sar Frazciseo, Celifornie, this L{ﬁ/ day

oL December, 2.930.
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