Decision Noa 9%1QH

EEFPORE TEE RAILRCAD COM""'C\' OF ==

SARAE E. LUDY,

Complainant,
TSe Case No. 2847.

GQ-EAT Gdumn O q CO""DANV OA-
CALIFORNIL and ...NTEPN CANAL
COMPATY,

Derende.nt S.

et N el e o e e P M e Mt et e

In the liatter of the Investigation
on the COmmis.sion',a own novion In-
to the operavions, prac¢tices, r&tes,
rules and regulations, sexvices
service area, contracts, Inter co"'-
porate relations, ¢lassifications,
or any of them, of GREAT WESTERN
POWER COu?A.l\"Y OF CALIFORNIA and
TESTERY CANWAL CONPANY in the dis-
tridution. and sale of water in the
Courties of Butte, Glexmn, Sutter
and Colusa, State of Californiae

Case Noe. 2858.

P Y DS WL N L L P L 4 L S L e L

were & ua:-e, Tty Allison ..a:re,
Loxr COmplaimnus.

Chaflee =. Hall and V.Z. °_pan..d.ing,
Zor Defendantse

Dougles Brookman and Iszac Trolman,
for Jutter=Butte Canal Companye.:

idlton X. Eog).e anl Dvard F. Gels,
for John =Z. Graves.axnd .a.s. nobinzon
axd In behalf of Ur. Belieun ZLor
Trenk Sphencer.

n gl g Deuel. Zdson Lvel and I.S. ,.in.g,,
ror.Call omia Taxm Zusean TFederati
and Butte County Farx Burean.

LCUTTIT, COLMISSIONER:

Case No. 2847 is a proceeling filed by Sarah 2. Luly
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who claims to be the ovker of certain lands located inm +the Cowmty

of Glemn and more particularly deseribed as all of Section 30,
the. North é;and the Southwest < of Section 31; all in Téwnship 19
North; Range 1 Zest, l.D.Z2. &.ﬁu; 866 acres of which lands 1t is
alleged have neretofore deen irrigateld with zater delivezed by
the Testerr Canel Company. Complainant alleges that durxing the
year 1927 she undertook to secure water for the irrigation ot
seid lends Zrom defendant Testern Cezal Company whick was refused
ané said compeny notified her thet she would de :eqnired to‘pu:-i
chase water stock in sald compary :bf said lands atvthe price of
twenty dollars per acre before the requeste& csexrvice Would«bé ‘
given. |

' Complainan; prays thet the Rwailroad Comm;ssion declera
cefendants %o ve public utilities engeged In ;he development,
distridution and sele of water for irrigation purposes, thet said
defend&nts Ye reculired fto 2ile with the Commission :ule#, reeulaf
tions snd Tates goverzing the distribution of water to the lazds
enmitled’thereto and +hat they furtier o¢ :equirgd tb sell'and
distmibute water to all persons entitled thpreto, inclu&;ne com=-
plainente '

Toint amswer was filed by defexdants Great Testern
Power Company of Califorsia and Testerz Camal Company in which
the eséentiql allegations df the complaint were denied.
Subsequent o the £iling of the above complaint’ exd

for the purpose of brosdening the issues Lnvolved therein in oz
der %0 e in & position without :urther proceedings to Iix serv-

fce areas, establish rules and megulations and Geterminme othex
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essentlel matiers wiilk reference o consumers ¢<ther than the
single complalinant in this\‘ action in the event the eviderce in=-
dicated the defendexnts herein or either of them to be publié
tilities or o public utiiity; as the case xie;h‘c’be', e Com-
rlesion on the ILift: day of l‘.w.y, 1930, izsved ivs o*ﬂe:‘ :I.b.-
-ti."'c."ine; an invest.‘.gation on its own mtior. invto ‘.:he o;pe::e.t.x.on
prac .1ce..,, rates, Tules and '-ee:ulation..., se*v:!...e..,, ...e:wice area,
'con‘c:.-acts, intercorporave relations, cla..,.-.if;..,a.uions, ox auy of
them, of Great Uestern Power Compaxy of. Celifornie acd Testera
Censl Company, in co far as their operatiods comcern the dis=
tribution apnd sale of water ir.‘.the Counties of :—Zutte; Glen::.;
Sutter and Coluse. These WO proceedings were cozibine’d fox hee.**-

ing end decisicne

The testimony and evidence presented in these proceed~

ings indicate that in the year 1908 Duncen McCallum, S.Js I\O*ris
and Garl ton Gray caused vo bde organized tle -«‘eathe”‘ 2ivex c...nal
Company, exticles of i:..c:orpo*a tion of wailch ere dated liay 26,
1908, The purpose of wis cazal COmpERy oS to c.ivert wter
from the Teatner River and to dlstribute the seme A.o* d.ome..,-
tic ard ir:ige.‘cion PUTPOSLSe Oz or sbout ..he same year, XNoxx i..,
posted and recorded an appropriation of 00,000 ...ine:r’s inches
K34 .v.ra.ter clamed,‘co e foxr i:rigation axd other 'beneficial

axnd lawml PUIPOSESs NOT “iolr.g thercaliter, & second app:;o-
oriatioz for the saxe gzount and for the same pu::pose‘ was mede
by one ’EI;B. '."ard for the purpose of M"eguardine the appro-
prie.t.‘.on »acorded by said :¢§rris.' e rights accruizng under

+hese Tilings were turned over to the Featier River Canal Company
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-by'xbrris.luzﬁe’plans o the origiral organizers axnd p:omoters
of this canal compeny apparently followed the scheme of irzige=
tion developmert gemerally adlopted in the early days of Irxiga-
tion din Caliromia. which reg;;ired the prospective i*rigato::z ‘o
sign a4 ¢ontract To purchace Iron the‘owners or operators oI the
/canal.s:ystem the righv to receive wter soxvice .'a.'c 2 p.‘;ge usp..-
ally.rnm; ten W twenty-Live dollars pe cFe wi*h‘the'unde*—
stand;.ng‘ taat an additionel charge per acre v'ould be col lected..
anm:xally for water actua:l.iy stupplieds This compa.ny'neve_ | sgrved
. axy cbnsumer_v-i"thl water and verfy' early in its career me.. Wi h.
fipencial reverses and was unable to complete 1is Qonst:uction,

o

work or finish tke excavation of 1ts projected canal systenl.

'l‘here‘e.rter Normis -gaimed Sull comtrol of the company, azt, al=

though he experded a;opromafely twenfcy—thous&nd dollars in 'én-.“
glneering endé comstruction durizng The pexiod from :}.96? to '1911;_
e was waable to dring the project to the polst of operation.
The originel organizers oI the Feather River Cezel Com-
pany were not the owners of any lexge tracts of Zarm laxnd né: 2l
theliz bpera'::ion., contemp...a..e or embdrace & Joixnt "a.nd a::ds '.':a‘.;e:r-
sell.ing scheme. Zowever, on tae thirteenth day of Mu:ch, 193.1,
,an ag:‘eemen. wes e"te:’ed into 'by and be"aween ..,..a. 1\0*:':!.., ...nd.
F.L. Brown and G.D. Greenwood, the latier twe Yoing ke ownexrs of
certain lexrge trac:bs o2 land lying wder amd agjgpen. -'2:9 the pTo~ '
poséd. diteh system. This agreement gran"‘.:ed. <o B:ov.n axd Greon-
wood the e:cclus:.ve right or option % purchase ozn seid ""\o&is

two h.una.:red ené tairteen thousaméd oze hux *eé. and eiz;'rc (213, 108)

shares of +he capital s¥ock of *‘*e Feathe.. Rivey Cenal Conpe.ny'




out of & ..o*e.l nwmber of shares issued and ou"stu:xd.i.ne ol :ou:::
b.und.red *housand (400 OOO), together with "three thousaxnd (3,000)
acres of water rights™ ‘ahe:eto,.ore scquired By Norris frem safd
compeny. On llaxck 13," 1913, Torris entered into & furtier cco-
tract With seid Brown end Greeawood agreeing to sell ell of his
stock and water rights to then. Ve*:y shortly e.fter the asreezlemt
of XZarch 13, 1911, Zxowm and Greenwogd éssumed the active coné::ol
apt manggemert of the affalrs o the Feether River Canal Co:npa..z::y,‘
combining the selling of lands owaed or controlled by them with
agreenents to serve sald 1 nde with weter by the Feather Rivex
Canal Company upon the completion of +he Iirrigation System as
oxtginelly projected. The new operators of the Teather River
éanal Company were 2ot successful in completing the construction
of the izrigation project and caused 1o be organized the Feather
River Mutual Water Compoys.. The /evic‘.ence i:res.éer.ted iz ¢onnecthion
with this mutuel company is 30 vague exd elusive that nothing
defizite can e stated as % ivs rightls, p*o;e:ty, omcrship axnd
interests, 17 21y, in he a.na.l ...y..tm and “c., water isht.... .&n
ag:éemen’c under date of July 10, 1812, exterel 12%0 by sné between
one George L. Welker, Secretary of Zrown, '.‘.'alke*,“ Sizmonds 00:::-
pany; whic 2irm is pur*)o*ted. o have acted as the agents of
Browz and Greenwoocl, provided among otzer things tb,s." the ~ea‘che-
River Canal Company would convert its organization into & mutuel
water 'company within six moaths of date of agreex:ent and o memo-
rondum $0 Mr. X. Flelshacker dated Fedbruexy 16, ...914. the ori@in

o2 whick is unknowr axd of gquestioneble a.nthent.;city, fndicated

that ot that time “the cenel water rights and ights of way (of

Teather River Cenmel Company) are ell incorporated into Feather
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Tiver Yusuel Tater Corpery.” The intimation very probadly is
coTrect that the operators of the Feather River Cezal Compuny Lz~
‘tended to attempt the disposal ané AistTIdubion of water undeT e
zutual or cooperativé form of orgenization zd the_éale of stock
therein vo the la_dov ers. At 2ll evexts the organizers end op-
erators .of these two coxmpanies zoon becaue ’ina_c‘ally exherracsed T
and entered into megotiations with the Great Testerz Power Com=- |
‘paxy which texminated in the sale of the canal Compamy's properties
‘for the sm of §30;923.14. |

The poweﬁ co:pany orgarsized or caunsed to be'ofganized
as a.mnxuél-water coxpeny the Testern Canal Company;.articlca ot
incorporation. of wakch are dated Jaruary 28,. 1915. . The ZFeather
River Cenal Company and she Feather River Mutuel Teter cémpany‘byv
deed dated iugust 27, 1915, transferred all their properties and
interests With the eiception of water rights to the VWesterz. Ceaxnal
.Compary, the water rights deing transferred vo the Great Testexn
Power Coxmpeny under separate deed of even -te.,.ﬂhere are also
several.othe: agreements among ceritaln of the above;parties,fthe
most. important of walck ae far.as the issues herein are involved

1= one dated Jaxwary 1, 291S, providizg.for the.sale of waterlto

the.Wbstérn Canal Company ard the completion of the canal-sygfmn‘

by %he Great Westerm Power Compenye

Counsel centends that the operetors of the zeathe~ ?1ve*
Canal Company Lntended t0 serve water ac a puolic utility and by
~their acts and.inmegxions 244 so conduct themselves.as %O dedicate

the waters under thelr control +o the pudblic use.. It . is v:ue that

during the. *egmme of rown and Greenwood ax agﬁeement was, entere&

into wnder date of ebruary la, 1812, with Agziculxu:al Lands Con=—




pary wherein it was provided smong other things that wler would
be furcished to its lends by the Featizer River Canal Company at
the rate of five dollars per acre per year, provided, however,
that _
miKa11 rates Zor walter**¥i¥uo be de-
L Llivered and sold for use upen said
lands shall be subject to such regu-
~lations as may bde lawfuily exercised
by the proper officers of the State
of Califoraiz, acting undex the le.w...
of said Se e.te,
and again in the &bove agreement of J‘u'»_y 10, 1912., between thae
¢snal company snd George Le Welker there was the :ollov;fi:i@ DIO~
vision: _ |
rkdorovided; of course, that setd
trensfexr shall be epproved by the

Reilroad Comxission of the State of
Cali’omia. ;f

Nevertheless the ev.s.dence nrery definitely AL scioses the ra.ct f;h'at
neither »the Fe"‘*er River Capal Company nor the ?eathe:: River . |
Mutual Vater Compaxy n...d any di‘tch or cansl completed or com:ected
w;th fhe Teather ?iver, nor were they possesseld of any Qiversion
wo:.fks thereon Dy ox through which ..wa.te:é could be diverted and
transported through the capel system or any part thereofs A5 @
consequence of this pb;vsical' situation; ne water for irriaa.ﬁo:i

or any other yurpose wc ever delivered %o 2 consmé;r vy axy of

. the owmers or operalors of the Feather River Caxal Co:zpamf'o: of

the ?eather River Muvug.... ua.e* Con;paixy. As 2 matter of Tact, X0
Water wWas over carT ried ‘t‘**ouzh this canel system at any t4me or
at all until final completion thereof which é4id n‘o_f.: take place
wiil al Ltex acquisition oL the = roperties by the Tes stexrn Cexal
Compeny dwring the yeexr 1915, Tmere can be =0 deubt therefore

that prior to the sale Yo the Testern Capal Compeny vhatever the

o
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purpér‘zed. intent of any of the former ownexrs or operdt s of tb.i<s
canal system might have been at soxe pa.rticma_ mement in the rast
there was no conswmeation of sai.d ixtent asccomplished by the actual
delivery of water anéd conseguen tly no comp...o ted act o e.cts on the .
vart of sald former owners or operators which under any conception :
of the law properly could dbe con.;.ide:-ed: as adedication of water
to the public use. | |
| Counsel Zox complainant further takes the position that

defendents are puBlic wtility water corporations By reeson of the

fact that there have been certain irregularities in the conduct

of the &ffairs of the mutual walter company throughk fé.ilu:':e "]
record dy-lawes; the 1ntemitten‘a'"hol§.1n@ of meevings by the Zoaxd
0L Directors of .the TWestern Canal Conﬁpany; through the delivery oX
water iz certain imstances TO consumers WO ne:.-e;’,g\' were holdexrs of
S options to px’:rcb.a&:e land or mere lessees and W céﬁ_’smers who had
cont"-ac‘.:ed %0 burché.se stock dbut were not iz zact. actual‘;oa.'gd-up
sgoc::holder, as set ro*-t‘* the coapeny's articles of Incorpora-
tloz; axd because the Great Western Fower Compeny of Cali:qmia
Xecps in its own offices vhe books and accounts of e canal com-.
peny, 2or which and other ressors 1t is alleged that 1oth Ce-
fendants are acting uxder 2 subterfuge in axn attenpt td #;void'_ the
provisions of the Public Ttilitles Acte In this comnect lox 1% 1s
susficient to say that ;he mecoxd 02 this case shows that every
appai-ent.-er:ort was xade at the time of 1tz organization to fom
and operate the Western Canal COmany as o nutual w&ter compeny
and no water has ever been delivered by it to ar.yonev excopt wder
a signed written agreemeznt whe:'ein' ms stipulated the rates and

charges for water, method of delivery and a’ definite-description
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of the lands o be sezved. All cansumers who Teceived water from |
the company Turthermore weIe required to sigc an agreement to pun—
cbase capital stock of the éompa.';y oxr. 1t was further req,ﬁired ‘hat
punchasers of stock be landowners or purchasers oX lc.nd, except;
however, that iz ‘some. instances water was supplied To users who
held oxly an option to pumchase land axd in one case to & lessee
o lands. waver '.vés also delivered at one time under texporaly
conditions for dredging purposes and is now'being 3upp‘.’.ied to 2
consolidated group of draincge clﬁ.stricts; <pdividuals ané gua
cludbs to maipteir o certein wmater level in a pexticular aree IR
Dutual cooperation to elizminate drainage problens. In each of
shose cazes the deliveries were fully covered by writiten con-
tmpots. Tater delivered to former owmers of so—sallel ‘Teather
nive'- Canal Coxmpexny ™water rights™ was Surnizhed or.l,v aZter the

exche...ge of said *ibhv.. zox f-tocx. :!.n. tre Testern Cemal Compeny

and o specirfically designatel leuds to which the 1ssued stock

had beccme appu.rtenant.

'*’°te* s fu=aished to one I.G. Zumwalt and used upon
certain lends of v.hic}:. he wes the owaer subiect Yo & mortgage |
hel& by Sarah Z. Ludy, cou:rp" afnent ’ﬂe*e.n‘ howeve Zeawalt de—

, 'a.ulted in the perfoxmance of the covesanis of the nmoTigasge ...mi
through Zoreclosure proceelings vhis property beceaxe ,b.e nroper::y
of plaintiff hereix. The ue...‘cimo,;y .;bows that the camel company
osfered to ’*s. Iudy, atvter .,he had ~ecome the ownexr of the
propefty; ne optior of ccmpleting Zw&ml"'e cor...*act ".:o pv:-
chase stock by assuming the obll oio* oL pe.y:!.ns ..he b‘.lamce due

thereundei- or the privilege of purcb,a.ing new stock under unuST-
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N . | ' v
_ally favorable terms, hoth of which p:oposals wexe refused.

Thile tzc evidence dtscloses ceTtain i egwﬂ.aritie.,
in the intermel conduct of the affairs of the canal compady and
& 1ost solicitous pe.temalism therein on the pa::‘.: ol the pow,eir_ .
coxpany indicating probably o same extent a 4% rega:ding ot
soxe of the rights and privileges of its stockholiers, 'ye"
clearly these all are matters vhich are moTe properly the in-
dividual concern of said stockholders bhut ce:ta.‘..:ily are not
acte vhich are sufficilent to estadlish as a matiter of law a
dedication of the waters of the canal compary o the use. or ..b.e
pui)lic generéll , OF tO the la.nd.,- of this L s.inti.“.. |

The *eco-d shows < the Tiesterz Canal Company rom
its 1n?eption‘has :',n'tended. and attempted to‘seﬁe 1ts consumers
es & mutual company axnd Wat such consume....,, .elyf.ne upon. the '
apperent muttel status of this concern, uwp o May 27, 1930,
have purchased asd Iully paid Tor twexty thousand e_igh'c huondred
end elghty=-eight (26;888) chares o7 stock *.:herein and contracted
for four thousand two hundred and ToT -ty-2ive (4, 245) edditl ozal |
shores as yet only p...:z:.ia.'l.ly paid up, Tesuliing. :'.n a to'cal in-

estaent of .,.50 5903 made by & rebolder con.,ume_.. :: *.:ock,
‘aoe;e'cb.e* with odbligations to pey an additionmal sux of 63,905 en
ine wapaid baladce. A finding by the Reilvosd Commission that
‘this cenmel cozpeny is a public utility would praatiqa_m- 2142y
and zake useless and URReCessaTy, &S far gs the =ight .ob'tgj.n
weter i: concermed, expeaditures in excess OF one-halr a mil;ion

2.

7 . ,
dollars m&de by these consumers in go0d ith /o“ mei.. rigats
/.

o receive water and thelir interests in e n;ope:tie.,. P i.., .

’
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obvious +het wnder these' circmsténces exd coadiv u.LO..u only the"most
clear, deflinite axd conclusive evidence wou...d Ju..."iry suek a find-
Ing. - There was 20 evié‘.ence presented in these p*oceem.ng.. oL thet
charac't:er vhick woulld warrant or justily & finding that either the
Great Western Power Compeny of Cel:‘.ro::nie. or ‘:he nes‘ae Ca...al Com-
pany is at this time, as to ".;he generel uer:ito-*sr involved in uhi.,
pro_ceeé.;ng, a public utility water corpo:at on °ubJect to tke juris-
dictlon and é.ontﬁl of the Reilroed Comnission, or that the P a.i..'t:i:‘.""'
is énf‘i:i’cled. 0 the rellel prayed for herein.

| Ianm con...*c*ained ..here;.ore to recommend that the'-e pro-

| ceed.ing... be d..usmis...ed.

Complaint as above ent“" ed havizg been Iiled e;nd an" in~
vestigation upon the Comxission's owz mov‘cioz:.‘ having bee::_. Inztituted
1nto certain of ‘.:he‘ affeirs of defendants, Great Testern Power Com-
pamy of Californie ond Testers Cemel Compexy, public heerings 2eving
been held <hereon, ‘.:hc.a xatters having been suimitted and the @mt-
sion belng now fully. advised in the premises, .

IT IS ZZRUEY OHDEED that the above entitlcd proceed.;.ngsé
bé ard they are h?re‘oy d:‘..sm‘.'.ssed. ‘

| The :toﬁregéing opinion and o:ndg:: Lereby qpproveg and
ordered filed &s 1:‘:19 Opinion and Oxder of the Railroad Cozmlission
of the State of Califormmic.

Dated a.t Sa... Troncisco, Califarnia,

of /) e onnetions 5 193G

7 Commisziorers.. .




