- Deciszion No. 9324:5

| SEFORE THEE RAIXROAD COMESSION OF TEX STATE OF CALIFORNIA ~

CATATERE ROCK CORPOMIOK
& corporation, -
Acompa.a...m.nt,

TS

SAN DIEGO & .&*IZO\I& RATTHLY CO.,
a corpo*c:tion, L. Z. A0L, 2GR .
BASTINGS, E. A.-EZ0RNBECK and CEZS.
L. GOOD, being four Lilths of the
Momhers of the Soexd of S
sors of San Diego County, Cal.:to*-
wiz; GEORGE W. EESTON, Treasurer
- of ‘Saxn:Diego County, Californie;
CEAUNCEY R. EAMMOXD, Xulitor of
Sen Dieco Comnty, Californie;

- & corporatior; BERT NOELE; and
- E. G mmmmco., e cor=
pomtiom,
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De"exzdm:.ts.

Sanders & Jeeques, dy Eugh L. Sexders; and L. H.
Stewaxt, Lfor the complainant.

R. G. D:L..wc*th, for defendant Saxn Diego & J.::izo*

lwey Coxpeny. :

=, T. Camp Uaxk W. Reel, C. XK. idams, Serae zevy -
and G. E. Duffy, for defendant The Atchi..on, -
Topeke and. Sexta Fe Ra‘lwa.y Compery. -

0. T. Zelpling azd P. EZ. Campdell, for &efendent

. Bezt XNoble. ' ‘ Lo .

DECOTO, Comisvsiom::‘v:' ,

OPI'\"IO

Tkis proceeding mvolves an alleged 'collusioi on the
pert of defendaxts to apply or obtain, or 10 ...eer; to vepo) y o::
obtain, & ......te lower then that l:mml..y on file with the ch- ,
‘...i*'si or the tre...sportation ot c'ushed rock: :ro:n Otay c:avol
P1t on the Sam Diego and Arizone Railway Company to '\Tista. on. s‘.‘hc‘,'

1.
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",'.‘é.tchiéqn'. To;el':&,. ané[ Sente, Fe Rallwey Compe.r_{y, In violation of
sections 17 and 2% of the Public Utilities het. |

"ublic hearing« weTe held at ...o..-, .....gelev \Iovembo: 7,
1930, and a.t &n Diego on December S, 1930,
| ‘m:.e esser.tial Zacts of mecord relating to this com-
plaint may be cummarized es Zollows: Oz or ebout May 26, 1930,
the Boe:.ra oL cvpervi.o*s of San Diego Couxty c&la.ed Tor Bids for .
..he mp*ovem.. o c._.c. Route 14 end Lts :e-..oca.tion (Mnrron
- Cam‘on Roacl) loc&..ec‘. iz the vicinity oz T.»sta., Sen Diego County.
'J'.‘en conmc'to *'ubmit ed bids. The lowe st bid.der was Bert \o-
| ble, who aexoed to co nstruct = Portlend cement conm:e'ce *oa.d. at
& total ‘cos‘t:‘ oz -'135;96... Berore the dids were snbxdt!:ed. Dext
~ Noble and c'even o' the other nime contractors we:ré ﬁotifie& thaﬁ
‘The itchison, Topeks end Sante Te Reilway company (neetnatter
called the .,a.n.a ?a) would. extend %o thex & '-pocie.l TEte or g0 - :
|  cents pe.. ‘ton oz c*u..,heﬁ zock from Kincaild to. Vista. '.'.'h,e *ecord:‘j '
con..ain; & sworz statement £rom Dext Nodle exd others to tie e:t-'..'
| q.ec‘ tbei.. bigs to the Cousty were dased Tpo an 80-cext :C::eigh‘t-
 rate f.or the zovement of the rock needeld In the con...*ruction or \
the zozd. mhis rate wes 30 serts lower than the rate _:mﬂy |
on 2ile in the terife of tize Sents Fe for the tramsportation of
rock from Kincaid. to Vist .e.. anﬁ was quotel uwpon the' a.s.c:mp'cion. B
, tbat the pavine; of the MNexron Can:yon Road wes county work, ..o*

-wb.:.ch & s‘peci&.. ~-evtl.x:n.c:et'. zete could be given twader the p::ovi_.io"*

Section 17(4) of the Publfc TUtilities ict. Taler this section

ol "hc Act "pec.x.&.t- reduced. rates Zoxr the Uniteld Stxtes, Staﬁe, E

Comuy or mnic.‘.p\.l governments mey be g:a.n..ea and wﬂ.'ch&mn trt

oWl am! need not be ﬁled with the Commlssion (C:ox:ntLor los I.n-'v

seles et al. vs. A-...& .E’.R‘y.Co. et J..,_:SZ C.. C. 296}. .

’I.‘he bié’. or Bc:. \oble was a.ccepted >y the ‘-"oa::d of
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Su‘perrhorc ox ox ab‘out .'f‘une 3, 1930. 'Uﬁ&e* éhe tc:mso' thb'
con*-a.c-f Noble ag:eed 1o ’mni"h all le.bo equ...pment ...nd‘ |
"mutenal end to supply all. .‘aﬁ.ngs necessar:r to oon..mct the ~-t:mc!.. ,
| The ccn structiox -equi:ed ..eve"'a.l hnn.a..ed 'con., o"' roc.::. wh.*.'.ch ccml&
e obtained at ..ince..n.d, Otay G*a.vel P4t or v:.s*...-.-. .srter the con—
tract was av:a.:ded an a:mngement was ;ade to obiain tbe. '*oc:: “rm |
tre E. G. -enuo' Usterial Cozpeny et Otey Gre.ve.. '-”11: ins".wd o..._' |
Tiste. The Sex Diego axd Art zona ..ai;way chpe.ny axd tre .,anta" -
Te jointly offered the seme rate &s the Sazta .ce bed offemed :c-c::r. o
Xiaceid, mg, 80 f"en«s per ton. The rate _a:wrully or. :tile with 7
this Commission :rom Otey vaea. Pit to v:s.s'ta. v: ’5‘1..10 pe* ‘ton.
The I.owe:: rete was ouotee. upon the a.sscmp viOIL tha.t ':he roclc m., 10
Ye used. *"‘o* comty work, .
Co:nple.im" ma.ﬁn‘:ain.. & Tock pm* in the vicinity o*" .
Viste. Tho Tock produced is of e type whick could be used in the'
pav.;.ne; o*' the Marroxm canyon Roa&. C:omp.ﬁ.a_nant apparer:.tly onc!eezv—' .
. ored to have its roc.. uzea, vasing the p.. ice the eos npor. what it':.
bel:‘.eved *he lwe L price from compet ng plants wou‘.td: e 12 o “
Lreight rate of .,_..:z.o pexr ton were peid o Vi:.ta.., Comzalainant' |
Wes waewar »hat the rel s41roads h.ad orrered ...poc.ial reduced‘. ra...es
fron Xincaid ené Otay Gravel Pit ¢ to Vists. Tpon lea::ning'-thatv
| eo-ce:;orraue had been offered .._on O‘ca.y- G:ave 2% complain—
gat filed an ini‘ormﬁl' compiaint ta tke com:m. vio = attacMg
the legelfty of the reduced zate, whick was ‘o_.lched. vy the "orm-
al compl;‘int here under conside:e.tioﬁ. | " |
' ,j.pnﬂien‘cly the. filing o these complaizts -_ised ..,o...e
doubﬁ &5 to- ‘ahe leg...a.ity 0L Zext K.'ob.u.e d..rcc:ly *eceiving e upe-
clal cézmty. rate, in view of the Lect 'th...t ta.e con..*-ac"' mc‘.c it
{ncumbent x:;io::. v.::.in %0 supply al me.terial u...ed iz the const"uct—
fon of the roed. Eut convineed 1t the. COu::ty ket actua..n.ly




rece...ved the be e.....'t oA en 80-cen~. rete, %he 2Boerd of Supe:visofs

’ay *esolution a‘:.temp veld 10 mexe it lega“ applicavle by zgreeing
- to ..ave .he Otay Gravel '2.’..‘.: .':ock consignel to the County at'vis‘aa.,‘,
in caxre of : :\‘ oble, #.d to pay ell +he Zreight c‘..&rse... the..eo
O witk the mde st.e.ndins vh& the Com..y woulc’. ve .'-ei...bu:':sed ’oy the
'con:r:.cv z. '_The de-enda.nt *ai.aroad.., slso attexy ..ed to legu..ze
the 80-cen’* ‘mue by' .;pec:’..‘: cally m’ol.k.,hizx_. Sz:pplemnt 13.
%o :eac.ﬁc' cight Ta:rir" Burest Teriff 1:51-2, C. R.C. Lhk . I’he
’_red.t.ced m..e was mupended by ke Commissioz (Caze "941) .;..a.to..
the *ail..oads s}ced Tor and obteined authority to restore the |
"'I....O raie. Upon its restoraution our oxdexr of suspea’éion wa'-.:.' :
ceted (Decivion z.m.% of Decemder 7, 1930). |
) ng +he pe..ctency o2 this p*oceedi..g ell of the '-ods\
| to 'be tced in the con.dt::z.c ion 02 the Mexron Canyon Roed kes boon. S
t*an..po*tec “rom Ote.y G:ave.. Pit t0 Tista. | In all ;-ns‘cances tze
K ac"ondan‘.: zeilroeds collected the full ariff rate of §1.10 pex
~ ton and have st...pt.latcd that they would m._lce ro attempt “40. meluwnd’ )
.xto the basi.,,o. ‘ary o*.:h r rate without sirst obitainirg a.uthu-ity
froz "ah.x,s commi.;.sion to do so.
. - “'cdnplamcn't while admitsing that the lawliul rate was

collected ‘contenis thet CeZendents acted 1n collusion to seek O
‘obtain & vmte lover then that lawfully epplicadle, wiich it is
asserted Lz as much fordidden by swt;b:z 23 of t::el..ct as e;.g‘mal-f -
‘ :Ly 6bfe;ining a2 walawful rate. T o 20t delleve however that a o

" Lair amyfis oT he *eco*d wi.gl support compl....mt'r :io'«ition.v ‘
-' Thi le 4t is true de*endam:e 3dsd seek to adply or obiain an Bo—cezrtA
*ate, 4% could .«.ege.lly ve applied 12 the rock were ‘trenspor ted for
the COmty., "'here is evidernce in the record to. show: that the
ma*ori‘. ty of the GOI".':.‘:&C&O S, ‘.nc.a.udins Zert \oblo, aub..itmd tin‘*
_bids on ...n 80-cent b..s....., which lends suppo:'t %o derexd:.n.ts' con= 7

.en-ion that the COunty ob‘:.ained the benefit of the Icme;r zate axt




. ’

it should thére:ore ve epplicé wmder the proviszions of Section
17(4) of %he Act. Although I bellevwe derenfants misinterpreted
this section of the ict, I am coavinceld they actéd ‘in. good :‘.‘a.ith'
in attexpting to odtain & special county rate utpon the theory " ‘et
it wes legally applicable. There Ls nothing in the record to show
any willful Jdesire on the part of defendants To odtalin any rate
lower then thet lawlfully epplicedle.

There 1s no question that the 80-cent rate 10 Bext Nodle
was an illegel xete and could 20t de legalized dy eny sudterfuge
on the paxt ¢f the Board of Supervisors. |

T s of “he opinion the compiaint shoull de diznisseds
The following form oF oxder iz recommended.

This case having deen &uly heaxd and submitted, full fn- |
evtisa.t.‘.on of the matiers and things involved having deen had,
and basing this oxder on the Lfindings of Lfact and Tho conc:.xzsﬂ.ons
~contained Iin the o:p.'mio* which nrecedes this order,
IT Is EL"EKEB‘! ORDERED thet Skhe comp.«.ain" fn %this roceed—
ing de and 1t iz teredy d..:.sm..sse&.‘

The Zoregoing opinion and order are Lheredy fpryroved =nd

or@ered ile& as the opinion and order of the Railroced Commission
of the Stete of Celifornie. o

Deted gt Sen Francisco, Californis, this D [ut &ay of
December, ...950.
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Commissioners.




