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BEFCPE TEZ RAILROAD CQMIISSION OF T=E STATE OF CALIFOFNIA

Jokn Eyrne,
Complainant,
TSe

_ Cace No. 28Cl.
Tagner Assets Realization Corporation,

Defendant.

el e e P e S T M P S

John Byrune, in propria persona.

Benjamin M. Stansbhury and Hugh Goxdoz,
for defenlant.

BY THE COMMISSION:

This is g compleint filed Ty John Byme; a resident of
the town of Darwin, Inyo Comnty, in which he alleges that duwxizg
the year 1921 or.mzz the Darwin Silver Company, by the acts of
1ts Monager, 4L.G. Kirdy, &4 abandon the pudlic utility Znown as
the Redly Pipe Line, supplying water to the tow O Darwin; that
1t feiled o keep said pipe lize in repalir o delivei' water 20
the residents of Darwin, thereby compelling the coasmers them-
selves To repair and operate the system; and that the Redly

Zstate had theretofore delivereld water thmough sald pipe line to

the town of Darwin for fority years prior o the adandomment there~
of, which abandomment is alleged to be in violation of the laws

of the State of Californie. It is furiler ellegeld dy sail Byrze
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that at the time sald Darwin Silver Company abandoned the pipe

line 1t was not the owner thereof bus nerely hed a lease-hold
interest therein. The Commission iz Tequested to oxder the
Tagrer Assetc Realization Corporation, 4efendant herein; to
resume water sexvice to the towz of Darwizm. Delfendant entered
& gemeral denfal of all essential sllegations i the complairt.

A pubdblic hearing in this matter was held defore
Examiner Géﬁ::on at Darwin.

Trom the é.vidence it appears trat during the year 1877
oze Patrick Reddy fnstelled a pipe lize running z0m Coso Springs
to the towr of Darwin, some eight miles distant. The water Sup-
ply Zrom this source wes fntended primarily for mining purposes
on proyertiecs ovmea; controlled or operated DY ?at::_.ck’zeddy.‘.
Eowever; up t0 and ineluling at least the year of 1917, waler was
sold by the owmers or operators of said pipe line, or by their
agents, to consumers in the tomn of Daxwin for domestic, com-
mercial ané other mining parposes at the following »ates: Three
dollaxrs per montk f.‘or fmilie;, one dollar and LifTy certs 1$e:r
morth for single mer, twelve axd one-hall cents eack for watering
horses and mules; or twenty-five cerxts per span, anc alt idhe rate
of one cent per gallon to comsumers wro keuled Lt in tanks and
wagons at. their own expezse for xzinimg purposes iz adjacent terxi~
tory. The mecoxd indicates that at some time shor“aiy ;:ior“cb
1817 the vate for havled-weter was lowered o one-kall cent per
gallon. Although.the primary purpose of tﬁe :!.nsta.lle.‘cioz_: of this
pipe lire was to =upply water for mining and nlLlizng ore, yot it
is conceded by all‘par'ties {nterested in this proceeding that fLox
a great many years water was sold continuwously, without interzuption

or refusal, to the public gemerally Zor compensatiol. There iz 2o
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“goudbt therefore trat Ty sueh acts the ﬁa'cers_ enéd the facilities
supplyirg them were dedicated - t0 the pirhlic gezerally and that
the serxrvice wmas public utility 4in character and tkherelore stb-
Ject To the regulatory powers of the State.
Tre et.ridence reflecting the actual owmernship of the
Reddy Pipe Line, as well as the names and the interests of tlhe
various rining companies leasing or operating the pipe line , is
obscure and conflicting: however, as neerly as can de determined
from the evidernce and testimony presented, it appears that Zor
seversl years immedlately preceling 1917 water sexvice was sup-
plied dy one John Ca.rthe:-y; agent Zor the Redly Estate, the ten
owers of the pipe line, or through perties desig:ﬁated. by him,
sueh as a kr. Long, for instance, who personally looked aftexr
the pipe line and made collections for water sales prior to 1918.
Adbout the year 1918 Z.V. Wagner; a Tirsncier, obtained

consrol of certein mining properties theretofore owaed Dy ke
Reddy Estate, incluling the De;"'ie.nce'm:xe, to which the Redly
Zipe Lizme was considered an é.ppu:temce; During 1918 A.G. XLXby
took charge of Wegner's interests at Darwiz as General 'Maz_:.ager
and; according to his om testimony, he: pgmitted one Lee, wko
rar & gereral merchandise store in Darwin, 10 operate the pipe
line and meke and retain any end all collectioms derived Irom
weter sales made %0 the pudlic gemerally with no further accouni~
ing to him. At the saxe time , Ki»by took rrqm the Reddy Piye
Line whatever water his mining operations reguired w.‘.t}:out Ay~
ment theresor to Lee or o any ovlker pErsol. Later on, ixn 1923

or 1924, Xirby installed wells and & panping plant a2t a place

called Demwin Wash and thoreafter obtaimed all water for mirirg
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_purposes from this source *hrough & new pipe line about three
miles in length, rumning directly to the mimes, discontinuing
and abandoning the uwse of tke Boddy Pipe lLine arxd Coso Springs
supply. About 1923 Lee gave up the handlins o2 the pipe lime
end turmed it over to one A»A¢ Ross wWho test;ried that e op-
erated 1t Zfor about seven months after first having received
permission Zrom sald Xirby to tandle the busine 5 in the came
mepner axd wnder the same arrangenen as Lete

Ki*by lef?t Darwi. in 1924 end was succeeded 1n 1925
by E.E. Olund, a mining engineer, as Manager of the Amcrican
Vetals Incorporated which then had; and svill has; ax -option o

contract to purchase axd a lease in boxd with the Tagner Assets

Realization Corpofat_on covering & group of several mining
properties near Darwin fncluding the Defiance Mine. The tosti~
mony of Olund 1ndicates that since he took charge ol sald
properties, all water used Iox mining purposes by his cazpany
came I om %the new Daxwin Wask pump*ns plent end that up %o
Yovember, 1926, when be lelt Darwin, no use was zace by ki
company of the Reddy Pipe Liné oxr of cpso Sprinss subsequent
to the.completion of the Darxwin Vask plente

Agter Boss coased looxirng af *ter the Reddy Pipe ,ine
in 1924 e committee, composed of Bland, Feterson anl ZUTnS, was
selected by the citizens of Darwin ©o Tepalr an¢ operate thg
pipe line %to provide & water supply for the communitye. Bland
wes actively im charge of the systen and mede such collectiogs

. ror water service as he could. Durlng the yoar 1928 a collection

was taken up among the tornoncople and sufficient unds theredy

obtained to purchase about 1500 feet of ,econd-hand, two~1inch
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Zroxm the Darwin Silver Cormpany. This pipe was used %W re-

and replace the most seriously worn~out sections of the Redldy
Line, all work and labor being volwntarily furziched by c¢iti-
of Darwiﬁ.

. Under dete of Juze 27; 1929, az cgreexment was entered
1nio by and betweexn Wagner issets Realization Corporation and
Theo. Petersen axnd Alex Ruona, the latter named gentlemen beling
decignated as, and acting in the capaclity of, irusiees for the
town of Darwirn, wherein it was set forth that the citizens of
Darwiz were willing Yo co;tinue the operation oF the Reddy Pipe
Line enéd that the zuid coxporation was Teady and willing to
recognize the rights of sald c¢citizens to use, operate and Rtrol
the pipe line and supply the community with wuter; provided that
by so doing they did not interfere with or &iminish the corpore-
tion’s water supply irn the Darwin Vash. Ihis arraengement was
consummated ¥y e éuitclaimideed to +he pipe line granted %o sald
trustees by the Tagner Assets Realization Corporation wnéer date
of June 25; 1929; both agreement and deed deing accepted by the
people of Darwin throggh a vote taken at & pudblic neeting held .
rof that purpose on‘July 9, 192%.

e status of affairs at present is toat defendant dis-
claims any ownership in the Reddy Pipe. iline, OT any.:esyonzibility
whatsoever; either as & pudblic utility or otherwise, for the Ge~
1ivery of water to any oze through séid pipe line or from any other
source. complainantlxbhn Byrne comtends that the trustecs had no
proper euthority to erntex into the adove sgreement with defendent
and mo Tight to accept the quiteleim deed vo +he pipe line, axd,
:urthermore; that the acceptance and approval thereof bty the towns~

people of Darwin was irregular azd therefore 2ot binding upoxr &xny
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of them. Byrne bases ~hase contentions upon the grounds, Iirsv,

+hat the owners and/or operators oF the Reddy Pipe Lize adoittedly
were operating & pudlic wtility ond could mot legally discontinue
or ahendon 1% or transre* ey inte* st therein without authority |
vrram “his Commisuion, _nd, second, that no such permission ever
'havins been procured, the abandonment of the system In 1924 was
therefore 11legel and defexdent is now still under the legal od~
ligation and duty to resme utility waler service.

The sgitvation is certainly'most fortunste. The opere~
tion of ihe pipe lixe was public utility in character Zor at least
forty years, and quite probadly Zor & much loxnger period. Ebwever,
for practically six years the ;y,uem hau been ahandoned by its
alleged ownors and has been operated during vh&t extire period by
+he citizens of the community. The matier unguestlonabdly shouwléd
have been trought to The Commission’s ettention at the time the
service was Zirst sbandoned. The pipe line 1s now almost com~
nletely worn~-out exd is ceteriorated to such an extent that Im-
zediate replace;ent iz absolutely necéssary 12 water i3 to be
mede availeble in the townsite. The evidence shows th&; such re-=
placement will cost from sixteen 40 twenty thousand dollars, whick
amoun?t obviously cannot be ralsed Yy the Iifteen present consumers.
Noither could any rate de established by +his Cormission vhick sald
consumers could affoxd % pay é whick would offexr &y reasonable
return UpOD Such an investment 17 made by ?he defendents Regret~
toble as it mey be in the matter before us, The SOOEREEERRCReRIR 1o s
~Snpmenoeaonnt o this State do nol perx + +he Pailroad Commission .
to compel the continued operation of a pudlic utility property
which the owner thereol has abandoned and which canmot e operated

except ot & Zinamciel locs under spy Teasomable rate established




_by the Cmm:.ssion and which the conswmers could afford %0 »aye

(Ivon & Hoesz Ve Railroad Commission, 183 Cal. 145) 4Lis a xatter

oi’.' Lact, for the past i‘ew‘years none of the consuﬁets has pald

for water service at all except, perhaps, 0 the extent timat
cextaln of them have contriduied le.bbr ané zmoney for :epaidrs.

Tnder the circumstances, it i1z c¢clear that any oxder issued dy

this Commission attempting o cmpel or foxce defexndant To Te~

peir the Reddy Pipe Line end resuze the service of water to the
inhaditants of Darwin would be an id.lé act,' although there un~
Soubtedly ex;sts a moral obligetion om the part of defendazt so

to do. Te can only suggest thet in our opimion the ¢liZzens of
Darwin are still extitled to ot least the average cicantity ox
water heretofore zppropriated from Coso Sprin,gs and put o
=easonadble and deneliclal use for domestie, co:ﬁf::ercial and per-
haps; also; i{ndustrial purposes, irrespectlive of s;zbsiequer;f: weter
developments in the Da:win wash made by Awerican Iﬁetals I_ncorporated
or sny other partye T2 the former cooporative efloris on The part
of the townspeople of Darwin cax be continued, it may e possivle
gradually o patch up amd repalr the Qresent vipc Line su:rr;ciontly
to provide emough water %o satisfy requirements foT & Ilew more

yearse
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Trom the record in this proceeding, 1t is clear that xo

course is open to us other thex to disuiss the caplaint.

Complaint having been made T0 This Commizsion as entitled

above, & public hearing having been hell thereon, the matter Zaving
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been submitted and the Commission belnz now fully alvised iz the
prenizes,

IT IS HEFEZY OFDERED thet the above entitleld proceeding
e &nd 1t is hereby dismissed.

Dateld at Sen “ra ciyco, Cali‘orn¢a, this ,J7A(34§>, day
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Cgﬂbissioncrs.




