Decision No.

BEFORE TEE RAIIRQAD COMMISSION OF TEE STATE OF CALIFORNIA

PETAITIA AND 'SANTA ROSA RAIIROLD
COMPANY, & corporation,

Complefinent,

_ vSe Case No. 2917 .
BENﬂB&YZINSON, doirng dbusiness
wnéer the name and style of
"PETATTMA FRUIT AND IRQDUCE,CO?,"

Delendants.

— e W e e B N A NS s S

Geury'& Gearxy and C. J.° Tauze_, by Donald Gee:sf
for Conpleinant. -
Silvexrstein & Silverstein, by °idney Silverstein
for Defendents.
Z. We TJobbs,.Lfor Northwestern Pacifi Railroad,
Intervener. - '
7. S. Johnson, for Southerz Pacific “ompany,
- Intexrvener.
Tewezd Stern, for Rai&way Express Agency,
- Interverer.

BY TEE COMLISSION:

OPINTION

Complainant; Petaluxme and Sente Rose Reilroed Compexy,
a corporetion, is engaged in the operation of = boat line and an
electric rallroed, as a common carrier of passengers and property
between Sam Fremelisco 2nd Sente Rosa, Sonome County, and inter-
mediate points wnder jurisdiction of this Commission and under
tarifls herevofore 21led witk this Commission. It alleges that
the defendant; Ben Baylinson; Zas deen exgaged 1n the business of
operating auvomobdile trucks for the transportation of propexty as
& common cerrier for compensation over & reguler highwey rouze.beQ

tween Sen Franclisco and Senta Rosa, and intermediate points, includ-




ing Petaluma, and thet defendant has not hereto:ore odbtained from
this Commissiom a certiZicete or Tight so to do; that said alleg-
ed operations are in violation of the laws of the State of Califo::nie.
and the rules ang ‘regula.tipné of this Commission. Complainant seeks
an o::d.e:: re'quiring Ben Baylinzon to cease ané desﬁ.’zt Lrom the furth-
er treaxsportetion or property, as allegec.’..

. Defendant, by his answer, denies that the service he is
corducting :!.s thet Of & coxmon carrier over any route in the state,
and affirmatively alleges that the transportation of ;prb;p_e:ty being
' co::d.uéted is under private contract aué as a private carrier for
which no certi"‘ica'ce :Ls required fron the Coxmission.
| ~ Tpon the issues thus joined, a public heering wes conducted
at sen T:a:c.cisco by ...xam.iner uilliams A% thls *time complainant
moved the inelusion of Sam Baylinson, brother and coperter of de-
fexdant herein, as a codefendent herein. If, was. s;ipglated by de~-
fencant:. thel.t ﬁb.e motion stould be gremted. The p:;oceeéing. there-
Lore are a.gain.,t the copartne*.,hip of Ben end Sex Baylinson, end will
..be 50 regerded her ee.fter.

Complg.imt called es its chief witness Ben Baylinson, who
Trexkly e:tpla.ined all the dusiness of de':endan‘c herein., It appears
that defendant has, for a nuxrber of years, conducted vhet ic fmom
as the Petalume Fruit and Produce Compery, end that its chief dusi-
Dess wes the purctase &% Sex Fremeisco or Oeklemd, of fruit and
produce, g.né_delivery end sele of the same o customers et Petalm.
In Avgust, 1930; defendents entered invo a wr}utten agreement with
the Western Refrigerator Compeny of Petelune, by which they ;g:eed
%0 haul eggs and bultter from Petalume 40 San chisco; 'malcins one
txip daily, except Sundeys, between temini; : I.atér, they were 2p-

proached by certain grocers and produce men m_?étélm'md Sante.

Rose, t0 whom they khad been selling Zruit and produce wholesale,




who éngaged then to carxy vackeges or freight Lrom certain whélesale.
houses in SanyFrancisco to thosé grocers in Petalume and Senta Rose,
and they enté:é@ into written agreements with them (Exhidit No. S)e
In sddition, they performed certein éncilla:y service in the purcias:
of cogmodities required Dy these customers. . Tollowing this, 4hey
solicited freight from wholesale grocezs and others in Sexm Fromeisco
%o be carried baek %o these customers, and, in.turm, solicited thesé
customers rcr.authcr§ty %o tramsport freight for them (Exhidits Eb's
1, 2, 3 and &). Deferdants meintained healdquerters only at Petaluﬁa,
end their trips to Sen Framcisco were meinly delivery and pick-up
wivthout any terminal to‘w;ich property could be delivered Dy consignozr.
Only ome truck of the four owned by the coparinersiaip wes used in
Yhls business, the others being used for the trancsportetion of prod—
uce for wholesale delivery or for a vegetable and rruit selling route
meinteined by the copartners between Oeklend and the Bréntwood region
Tor similer purposes. ‘ .

‘ The record shows that.defendants solicited shippers in
San Fremelsco Who had customers in Petalume and Santa Rosa, end
glso'solicited customers at otker places Tor return movement. All
oL these movements‘were covereld by writtea agreemen%, except iz
one instance.' These writings have been pleced in evidence ol
the form, in its essential portions, reads as rpllowé:

wK X K Thet the party of the Lirst part will haul
end deliver the merchandise of the perty of +he
second perd for 2 rate of 20¢ per hwadred pounds,
with e minimum of 40¢ per delivery, from San Fran-~
cisco t0 Santa Resa including z2ll way points, for
& period deginning the above date anéd %o end in-
cluding Novexber 10, 1931.

"It.{s wderstood that 1 the service rendered
under. this agreement is not satisfactOry to the paxty
of the sccond part, then upon five days' notice o
the party of the Lirst part, tke pazty of the second )
paru mey termminete ta S agreement.

"The truck operated by the party of the first part
is fully covered by 1nsurance, including ,sooo oo carzo
in*urance.

-




The agreements (Exhidbit No..S5) with grocers &t Petalume

or Sente Rose were i similer form. In all, five mritten agree-
ments with shippers at Sen Franclsco and seven with grocers &t
Peteluxme and Santea Rosa,‘weée placed In evidence. I is admit~
ted thet trensportation similerly was being conducted for the
United Drug Compeny of Sem Fremcisco. With whom mo writing hed
been exécnted.. The :ecofd‘also shows that the Westein Refrig~
_erator COQQany termincted 1ts sgreement instantly without referexce
to the rights of termination in the writing submitted in evidence.
In eddition, defendant, ng.Baylinson, testified that he solicited :
most of the grocery stores ir Petelume; the Xraft Cheese Compeany
of ‘Sen Trencisco; 3est Foods; Lrxmour’s Agenéy, San'?rancisco;
Kingen's Ageney, San Francisco, end Plggly Tigely Stores, Sen
Francisco, in en effost to meke cgreements éiﬁilarly-wiph,thgm.
The cherges were prepail by the comsiguor, except a small porsion,
which wes collected Zrom the consigrnee. It was also showa that
deliveries hed been made by defendasnts at Sebastcpo;,_aﬁdﬂthat at
vimes other deliveries hed been made at Novafo, Sebastoﬁol,lsenn
Grove, San Fronelsco, end other points. 3
Z. G. Grebeam, Treffic lanmager of the Petalume and sanéa'

Rosa Refilroed, sestified thet this carrier operated stern-wheel
boats from Sen Franciseo to Petalumes, TWo zéévices daily; whick
conmected with electric treims :br‘Petaluﬁa ané Sente Rosa and
intermedtete points,and~$ebastqpol. .’ By the test;ﬁony of T. 7.
Geary, Generel Passénger exd Freight Lgent of the Nbrtiwe#tern
Pacific Reilroad, it was'shpwﬂ thet this reflroad sexved z2ll
points between Semsalito and Sante Rosa on theréouxg'fo;loved by
applicaﬁts; which was admittedly the mein state highway. |

| The fects on the whole ere wndisputed, derenéants content~
izg that‘their operatior Ls that of a private carrier’not Subject

%0 regulation. It is our opinion that the agreements submitted

&




represent 1ittle more then agreements as to rates, snd are not in
themselves concelusive as Yo the fact of whether commoﬁ‘ca:rier
service 'is belng perrormed._ Thet the defendents in this é:oceed—
ing did was To solicit business in Sen Francisco from thos e shippers
woom they kmew were comsigning freight to poin.q between San Fran-
cisco and Santa Rosa. They also solicited available,shipperé or
receivers thet to‘their\knowledge wexre receiving 6: fo:warding--
freight at Petelume or Senta Rosa between these points éﬁd\San
francisco. The mere Tact that writier egreements ere entered
into does not‘relieve one othexrwise e common cerxier transporte--
tion company of the necessity of ascquiring a certificete of public
convenlence and necescity Irom this Commission (Chapter 213, Statsz.
1917, as amended). The record discloses thet dercndants are per-
Lforming t*anvpor ation service ac 2 common corrier over the rodxes'
and between the termini and intermediste poirnts stated.

The fzoct that no denos or office, was meintdeinel at Sexn
Franeisco or Oaklznd does mot alter the espects of commbn;carrier
service, in our judgment. The operation of defendents terein,

in matters of fact, is somewaat analogous to thoze in Petalurme

and Senta Rosa Reilroed Comvany v. George L. leal, 33 C.R.C. 63,

whe:é.it 1c steted:

"The form of contract relied upon by defendent as |
vlac,ng his operations inthe category of a private

exrier Qoes not relieve the defendant from compli-
a.ce with the statutory law, it appesring thet the
sexvices, of defendant are available to any one of-
fering o satislfactory tonnage and meetizng the other
‘nominal requiTements of the {efendant, one of vhich
is the execu,ion of o contract which, im effeet is
but the guotation anéd scceptance of a2 scale of rates
with no oblisauion on the shippef or *eceive to heve
any specific vonnege transported during the life of
the contracet, bein@ xzerely a rate qnotation gua:antee&
Lor the perio& of +the cont*act, and fubject to cance_-
lation on ome to five deys® ice.”

(See also Siexra Qailway co. v. Berg, 35 C.R.C. 508
Decision 35121 in Cease 2896.)

Te are of the opinmion that defendents are operating en

automotive truck service as a common cerrier for compensation’

Se




cnd as & "transpoftation,company" over the pubdblic highways between
San Francisco, and Seuwsalito, Peéaluma, Covati, Sente Rosa, Sedbas-
tapoi, Penn CGrove, and between an Francisco and ?oints invermedi-
ete in tThe aforcsaid commmities, withont first having obtained

a certificete of »udlic convenience axnd necessitz_rrdﬁ this Com-
nission, as required dy the provisions of Chapter 213, Statutes

of 1917, as amended.

An order requiring deZendants to cease end desist such

operations will be entered accordingly.

ORDE2

Public hearing having been haed herein, and the matter
submitted on.briefs, |

IT IS EIREBY FOUND 4S 4 FACT thet Ben Baylinson end Sem
B&ylinsbn,'operatiﬁg~nndér the name and style of ?e:alﬁma Fruit
and Produce COQ are operating a common carrier trucking service
and as o "iransporitaetion compeny™ within the aeening o. Chapter
213, Statuteo 1917, as amended, oetween San ¥ ancisco, ?etaluma,
end Sante Rosa, and San Francisco and peoints 1ntermediate 17-3

Petelume and Sante Rose, vie Seusalito and Senm Refeel without

Tirst baving obtained a certificate of public comvenience aznd

necessity “herefor:

1T IS EXREEY ORDEPZD that said Ben Haylinson ané Sam
Baylinsén Imediately cea e end desiut such common carrie*
operations uwatil “they skall have obtained the reguisite cer-

ti‘ica ve of public converiexnce and necessity Irom this Commis—

sion;,&nd




' IT IS EZ=ERERY ""UQTEER ORDERED thet the Secreteary of tbis
Commission ceuse & certified copy of this deci.,ion to be served
upon said Ben Bayl'in.,on end Sexm Bay}.in,on, end that certified
coples of this decision be meiled to the district attormeys of
Yarin and Sonome cou.n'cie.,, end the City and County of Sem Fren-
clisco. ‘

This decision shall become effective twenty (20) deys

sfter tb.e date of service sbove-umentiored.

Dated at San Frencisco, Cali fornles, this M -dey of

fM , 1931, .
J
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oommissioners.




