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QPINION ON REEFTARING

The oxiginal opinion and order in this proceeding is
covered by Decision Xo. 22218, March 18, 1930 (34 C.R.C. 459).

Tpon petitions £or rehearing dy camplainents and defendents, an
order was entered LApril 23, 1930, ‘eopening 'me case. Izten..:r.vc
hearing:: :oz.lowe& am the matiexr xas snbmitted.' after oral argu-
zents on Eebrmy 6, 1.931.

' m-.e compleint, filed MNarchk £, 1929, alleged in substance
th&t the :r.-ate., Taintained for .he srensportation of cement rrom
Colton axd Crestmore to Los Ingeles axnd the terrdtories west and
morth thereof were wijust exd uxreasonable, wduly prefuffeiel
and discriminatory % oonp.n.amnts' mI1ls at Colton axd Crestmore,
end were yreferential to the competi.ng m1ls &t Monol:.th, Oro
Grazde and Tic torville, in violation of Sections LS ol 19 of the
Public Utilities et end of Article XIT Sactfox 21 of the Consti-
tution of the Stxte of Californie.

Complainents on rekearing narxowed the Issue as 1t af-
focts rates from Momolfth, Oro Grarfie and Victorville mills- (heze-
in designated 'tho @istant mills), and Colton and Crestmore: ={1ls
(herein designeted thelma:by 2412s), to Los Angeles , to oze OoF
diserimination. While the carri ers applied for a xeb;euins on
two femtures of the originel oxfer, and some evidexce ¥as pre-
sented zs to the graunﬁ‘.s aldvenced for this, It is edowt the Issue
gbove re.»’.ecred. to that days were zpent in the presentation of
evidence ani argument. The carriexs, porhaps through feaxr oL
offending shippers snd further redncing 'the.ir tonusge, studi-
ously and ladoriously sought 10 mintain & position of, as they
ezpres..ed i%, "nentra_ity".

3y the neaxdby 2212e it was :mnkly conceded thet =
incremse in the differextial wowld tend o m:mlt Ir e inczesze




ix the price of cement to the consuming publ:‘.c.l Representa~
' tiﬁres of the distent x=Ills coinéided witk this view, althougk
In the course Of the argument the fear was expressed that it
vm.ght result in the eiiminatién of the distant mills. The neaxr-
by mlls can ship by truck to Los ingeles more sdvantageously
' and ufndrez.- some conditions mo:e cheaply thaxn dy rail. ‘App::oz:.‘.-
mately S7% o:f their product was transported by track 1o Jmne;
19':50, The distent mills, on the other haund, are de;end:d:it u}o::.
rafl tramsportation.? |

. The history and method of comstructing the rates here
attacked as discriminatory were fully deteiled fn the former

opirion. Suflice it to say that the one cont difTfexentisl had

fts ordigin in sn order of the Comuission fn Golden State Cerent
Co. vs. A.T.& S.F.Ry.Co. et el., 6 C.R.C. 411, and has eo:izted:
in substan'i:i&lly 1ts present volume for fifteen years. Apperent-
1y tb.e'basis of this rete structure was generally scocuiesced fn
by the industry affected. TWhen rates were lowered, Lirst tem—
porarily and tlen permsnently, to xeet the con:petition‘ of foreign
| cexent, the rate relatlonship be'cwé:en the distant and the néar‘by,
x41ls wes maintained. |

While the situation as thus outlimed carries little
appeal ror the complainsnts’ cmtén.tions,. yet if tke complain-
ants are correct in their position that they ere legally enti-
tled t0 what they term the advantage of loca;tiop., p i fis the duty‘
of this Commission to :ecdgniza 4t. ind this leads %o the con-
siCeration of the contention here advarced that mileage xust de

1. The testimony o2 two witnesses showed 4that the neerdy mills=
established the maximum price of cement, wiich was gen
followed Dy the other mills, and if the differenilal detween
the neerdy mills and the distent mills was increasel, it was
their opimnion that the price Of cement To the consumer would
likewise de increacsed. : :

2. Representatives of the Monolith Compexy c.f!.a.i:ied. that cement.
from Mozolith could de chippeld to Los Angeles Dy tTuck. Q‘I:he
evidence however cenzot de said to-have borne out Wis cizizm.
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accorxded gremt, if not paramount, comsideration in order that
discrimination does not result, for this is the very basis and
the foundation of ccmplé.inants' position.

Discussion of the treory end grownds of the construct-

lon of rates axd of the ever present conflict between the princi-
Ple of mileage rates snd blanketed rates might de carried oz ad
infinftum, No useful purpose may be accomplished dy this, and

it is enough to state driefly the conclusions xeached:

L. Discrimirvation, or as sometimes stated mdue prelu=
dice or umndue prerea:ence, is & guestion of :a.c't o 't:e determined
by the Commission In the exercise of Its administx&tive rnnc‘tion..
not arditrerily but iz the 1ight of all relevant eircumstazces.®

2. Milezge is dut ome of the Lactors entering irto a
composite and Intricate picture of railroed rates anc.’ is not to
be given the predomirant weight here contended for.. The his‘to::x‘
oL the constzuction oL the rates, loang acquiescence in the:: bas—-
is, market azd coxpetitive conditions, »b.e eflfect o' cha:.\ge on
carriers axd shippers concerned, arxd the tendency T eflect of
a change on rate structures long meintained axd to whic»h ‘dusiness

has Yecome a&iusted, sre %o be consifered.%

3. Texss & P.R.CO. vs. Interstzte Comperce Cormission, 162 TeSe,187-219.
Toterstate Commerce COMTLeSiOn VS. ALLADARE RY., 168 U.S. 144, 170.
PLeTSLate GCONXeTCe COLTLSSLOR VS. DOLAWATE, L.% W.X.Co., 220 T.S.
230, 295. Unitec States ve. miev‘ 11C & N.R.CO., 235 U.S.,314,320.
Pennsylvanis ve. (nited States, 266 U.S.,o0l,00r. Menufacturers R.CO.
¥s. Jnited states, 246 U.S.,457,482. Nashville C.& St.L.R.CO. ¥S.
Tennessee, 262 U.S. 3l4.
Phivps vs. Rallway Co., 2 Q.B. 242. Texas & Pacific '-mnwax vs. In-
terstate Cormerce Commission, 162 U.S. 197, 2lS. Interstate Comuerce
COmrisS<Sion VS, LOGLEVLLLE & N.R.CO., 73 Fed 409. Xansss City Transe
portation Sureal V. A.T.& S.F.RY., 16 I.C.C. 195, 203. Waukesha Lime
& Stone Co. vs. C.M.& St.P,, 26 I.C.C. S15, 519. Gellowey Coal CoO.
VSe AuGaS.R.R., 40 L.C.C. 3ll, 320 zxé cmses therelin cited. IXasterx
& Western Lumber CO. VS. 0.W.R.& NuCO0., 41 I.C.C. S45, 548. The XNew
York Herbor Cace, &7 I.C.C. 643, 766. Sumphrey Sxrick & Tile CO. vv
P.R.Rae, 50 1.C.C. 457, 464. Perry COTATy Coal COTo. Vs, St.L.& S.
Ry_’.co., 80 I.C.C. 711, 715. Indisns Stete Chember Of Comnerce vs.
AchR-R.CO., 115 I.C.C. 650, 657. FEumble 01l & Refiring CO. VS.
B.Selei Wey 226 I.C.C. 717, 722. LPpalmchian Power-Co. ¥S. N.& W
Ry.CO., 144 I.C.C. 333, 34.2 st.lovls Coel Case, 164 I.C.C. &
Tnion Rock COXPERY Ve A.T.& S.F.RY., 92 C.2.C. 288, 290.




S. Faulage at xoncompexsatory rates is not of 'cou:'se
t0o be perm:!.ttaé., Loz tm.s would burdex other shippers. The de—
termination however of whether the r:e:rentia.l between the neax—
b'y‘ and distzat mills :eprésents £ voluxe of cdmpezﬁé&tién such &s
not to Burdézi other shipbetr:s is not ezsy of ascé.:feiment. Cost
oI traxsportation is subfect to suck & Yeriety of :gcto:é. that 1t
cannot de detemined with exy certainty or precisionm.’ Smll
thotgh the diffecentisl here fImvolved is, it cemxot be said from
The evidéncé. '_tb,a:c it represexis heulege at & no::compem‘cory Tig~-
ure. The cost estimetes presented were far from sa.tistac‘tory anl
at be:;f were xere approximetions. In se presented byvcomplam—
ents road expense was favored in ellocations ovex yerd or termin-
&l e:p.mses. So:ne oi‘ the results thus odiained were such as to
gresxly wesken, if ot 1o destroy, the effect of thc‘,.crndeﬁce.s
Heavier zllocations of terminel experse result in an é:rt.’u:ely '

different showing.® Complainents mede mo sttempt to show that
‘the revenue received by the carriers for the entire haul from
the distert 1mills to Los ingeles was 20T COMPERTHTOTY-

Lo C:onqm‘tﬁ:.‘.o:: o2 forelign cement has deen & Tactor :'.n

effecting & lowering of rates to their present level, and is pe:Q '
tizent in =0 far &s the ressonsbleness of the Irates Is concerned.

T+ 1s 1ot o2 particular Or any consequence On the Iissue of dig-

ertmination as between the mearbdy and distant mills.,

Oze witness for complainants estimated that the yerd cost Ifrom
Colton to Los Angeles via the Santa Fe would de approximately
$4.11 per car but froxm Victorville on the Sante Fe the yard ex-—
pezse world be $9.95 per car. Axnother witness computed the yaxd
expexse ~rom Colton to Los Angeles as $3.65 per car and Troxm
Tictorville as $6.21 per cer if the shipment were hauled via
Tallerton axnd $5.6% per car i2 heuled vie Passdens. In doth
computations the expense increases with itze length of reuvl, which
odviocusly is & Zzllacious theory. ‘ ,

In f{ts petition Lor mehesring the Celifornie Portlend Cexent Cox—

nv cleimed it was yrepsred %o show that tae terminel sxpense
3?5..1 we sbout 40 cexts per ton, oOr approxirately $17.20 pex cax.
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5. Compa.rison of group axnd difrerentiel adjustments
existing elsewhere does not indicate that the G.i.‘:::’emﬁie.l under
attack is measomple‘ or unlawful, but‘mther the oont:a:ry."z

| 6. The burden 0f PToof 10 estadlish as a Tact the exia‘b—
‘ence of discrimination rests upox the compleinants, & 'bu:c‘.én whick
they have not here met. Here the rate structure :ep:esents & mode
1250d form of bdlanketirg, which wmder all the circumstences diz-
closed by the record hz:s not beén estedlished 0 Be undﬁiy rreiu-
dic‘f.f.al to the ..ee::by xills nor waduly preferentisl of the distant

e originel decdsion &s to this, the main :c&.tv::ﬁ CONl=
sidered on rekearing, should not de mo&ified. _

Referring to the czrriers' petition for rehearing, &
caresul review of the Testimozy and exhibits fails to show either
in the origimal record or that ox rehesring, that the rates or-
dered 13to effect are erronedus. The order will not be changed
iz this regard. EHowever the carriers, while a0t seriously con=
tending that the rates to pOints beyosd Los Lugeles showld de sy
- grester in volume Ovex the Los Angeles :é;tes'wbeﬁ the tonnege ori-
ginated et Momolith, Oro Grande and Victorville, than when £t orf-

ginated at Colton =nd Cr@tmo:e, do object to the use o;f ‘the word
| "g:.%b:.‘::a:ieé"‘ in the originel Zecisiom. T2is obJection hes some' |
| merit, for the word "arbitrary™ iz ordinsrily used to designato
& separately established factor which when added to a specific
‘desing rate, makes uwp & total through clarge. The ward marbitrary™”

The record shows that extensive origlin grovps are malfnteined oz
iime from points in Arizona, Nevada and Californie o points in
Soutkern Californie; on Iumber Lfrom producing points in Noxthern
Californis and Orego" t0 the San Josguin Valley and Southern Cal-
iforria, and on petroleum products ovem the refineries in the San
Frencisco Bay region end Southern Californis to 21l desiinations
in the' state. In come of these sdfustments there Iis a OXe Pro-
nounced disregard of distence thanx In the case defore us. _




will be eliminxted and vhere it is tsed In the opimion It mey de
chenged to the word “"differeace™. The Zinding as reported In 34
 C.R.C. &t pege 465 will be changel to resd:

t the rates from Tictorville and Monolith to
poin s beyond Los ingeles where the rates are dased over
the Los Angeles rates, ere unduly preferentisl to Coltion
anc Crestmore and waduly prejudicisl to Vicitorville axd

Uorolith 0 <the extent thet such reates exceed Tor conpar-—

adle distances the arounts con.‘cempomeousz.y added %0 the
rates Irom Colton and Crestmore.”

The Zollowing form of order is recomended:

ORDZER

Upon consideration of the various petitions Ziled in the
aﬁove_'nu:nbered rroceedling, of the reccerd made wpon Zuxrther hear-
ing and .of the oral argument hald thereon, ,

. I7 IS ORDERED that this order, With the exception of tte
change.. involving the use or the word "arbitmries” es. ..e* :torth
iz the pmceding, opinion, sha.‘l.l remein in :t'ull "orce a.ni eri'e’c‘t.

, The. *“ocregoing opinion ard oxder are he'-eby ap;p:oved axnd
ordered filed as the opiniom azzd order of the Railroed COmmi.,sion
of the State of Cali:‘:ornia.. _ .

| Dated et San Frencisco, Celifornia, this f?}ﬁf?'aay-
mua,ma. '

Z. - @_f/

‘ com:ni.ffoners.




