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Decision No. 23484

ZEFORE TEE RATTIROAD COMMISSION OF TEE STATR OF CALIFORNIA

Frazk Weters and L. M. stor, for Conplainant.
R. Te Edd.y, for Derend.anv.

BOE ARUTOFF, Complainant,
7s.

DWIGET SAVAGE, Deferdent.

Lt s et

BY TEE COMIISSION -
| | OPINTIORN

Bob .A:'u‘torr, a certiﬁ.ca ed hemler of mi:!.k,u.nd.er decision of
this Coumission; between points in the vicinity of Athexns,
Rosecra.ns, Gardena, Wilmington and San Peéro md Mtemdie.te
'point. and cresmeries located in San Pedro and Long Boacb. has
Tiled ex amended camplaint egeinst Dwi@ht Se.vage of Bellflower.
This complaint alleges‘tb.at said Sa%‘age iz now conducting 2
freight service In the te:::?itpx-y authorized to be szerved By the |
compleinent, and is offering sefd sexrvice as 2 common carrier to
the publie in thé- district authorized 'éo be served dy the complein-
ent,end is specificelly heuling milk end dairy products from
various dairies to the Adokr Creamery and the .."-"»ay, G:eémry company.
Complinent further allegos that defendant hes offered z full and
complete motor truck service to the shippers ond eresmezies in +he
district in which complainent is autkorized %o operate, and at
rates which are lower them the terifs rates of canpleinant. | ‘

Compleinant prays rér a2 @der of this Commission restreining
defendant from his alleged operation as 2 common carrier within
The &istrict covered by the certificate of camplainant.

Derené.ent duly filed nis emswer Yo the mended camplalnt,

- said anvwe* being a c.;eneral denial ol the material allégations
tbe complaint.




Public hesrings on the issues raised by %is complaint were
conducted ‘ofr ﬁmi:xér Moﬂ et Los Aageles, the matter wes
duly submitted upon the receipt of evidence aad the filing of
briefs, exd is now ready for decision. _

Dwight Savage, defendant herein, teséiﬁ.ed thet he was formerly
a t:r':uc}:‘ érivor but hed been conducting his owa dbusiness since
March 19, 1929. Witness bas cohtre.ct; mth_tﬁe Adobr Crezmery
and with the Bay Creemeries-Zollend Farms, Inc.  The héwling of
milk and empty cens Teturning sre the only commodities handled
. by defendant. Witness has dome no hewling unless so directed
by creamories with which he has contract, end suck hauling is doze
twice daily frem the producing dairies. Heuling for other
dairies hes neither bees solicited nor performed, the_ instructions
of the cresmeries with which vﬁtness has contracts governing the
operation of the witmess.  EHeuling from dairies which have
ceased shipment o the coatracting creameries bas been declined by
vitness":.vn‘e're'._ﬁhe"hauling"wasr". - from the Zairy to a cresmery
‘other than taat with which witaess has comtract. ALl oomp@sation‘
for hauling it peld for BY the cresmeries with whick Wwitness has
contracis. .

Two daﬁiryman, called as witnesses for fhe complednant, testified
thet defendent hod hemled and Wes still hauling milk from thetr
dairles. It appoars, however, thet such heamling is only dome
%0 the cresmenies with which deren&ant has’ confracts , and that
whenever the dairymen have disposed of their product to other
cremerieé, not having contract with defendent, other cﬁr:iers have
perrome@ the transportation service. ‘None of the dairymen
called as witnesses have employed defendent in +the hanling of
their product, the crecmeriles have sent defendart’s trucke to
the various deirles and have mede payment £or tramsporiation to the
defendant.
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We have cé.:cerully considered the entire record In this proceed-
ing; It appears therefrom that all the hauling pexformed by
detendant has been 2ilk and returning empty contalners from _
verious renches to creameries wita which deténdﬁnt has contract;
that writtén contracts exist, that defendant has mever held
bimself out as a common carrier of nilk or =smy other comnodity
put has confined his operation to the carrisge of milk only %o
the cregmeries with whick he has contracts, and that he has
refused o heml milk to creameries other then those with waick
contracts exist,although milk has been offered by the dairymen
for carriage o such other crezmeries. The »ecord Lwurther
scows that =211 payments for this transportatiorn are mede dfrectly
%o defendant by the crecmeries with Thich defexdant hes contracts.

Complainant. contends that the cresmmeries with ﬁich delendant
hﬁs contracts merely act as egents for the deferdant in the
collec'tion of tramsportation cherges 1n that a deduction is made
by *he creameries for tré.nspo:tation when settlement is mde Toxr
the nilk shipped. The evidence showz that no milk mor other
prodzicts are transported except by order of the two creameries
with which the defendent hes contracts.

- After fully reviewing and considering the record anéd driefs
filed herein we ere of the opinion =d heredy find 2s a fact,
upon the Tecord herein, that dofendent is not rendering service,
or offering %o render service as 2 common carrier of property
between fixed termini or over a regular route but has rendered,
and 1s now Tendering service under velld contracts wita two
specific cresmeries as herelnebove mentioned. The compleint
herein will, therefore, he dismissed.

- ORDZER

Public hearfngs having been held on the sbove entitled complaint,
the matter having been Guly cubmitted Tollowing the £1ling of
briefs, the Commission being now Lfully advized, md dasing its
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order on the i‘ind.ing.bf Tact as appearing iz the opiunion W ich
precedes this oxrder, ‘ ’

IT IS EEREPY CRDERED that this complaint be and The sme
is here’by d.isqzissed; |

Tae effective date of this order is hereby fixed as twenty
(20) days from the date hereof.

ated at San Francisco, California, this &ZZ day of

Yy nels | 193t




