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C.l. Byers, ~=z1st~t City ~ttorney, 
tor City or s~~ Diego. 

~~. 'J. Reo.d., for The . .t..tchiso=" Topoka. Cone. 
Sente. Pe Railway Cor.po=y. 

J. Ogden ~rsh) tor Eo~r~ of ?~b1ic 
Utilities or the City 0: los Angeles. 

OP!~!O~ --------
On Feb:U~J 3, 1927, City ot ~ ~~A~O a~nlied tor ·..,v __ 

authority to co:::.st=uct Rozecranc Street at g=ade ac=oss the 

tracks ot The Atchison, Topekc ~d ~~ta Fe Railway CO=P~7, 

~subjcct to such te~ and conditions az :ay bo dec:ed just oy 
the Co:m1zzion~ (A,p. ~o. 13517). A~thorizetion ~a~ eranted 

subject to cert~in co~ditions, o~o ot ~h1ch ~:ov1dee that tho 

~cc1t1ed in General Ordor No. 75, the cost of 1nctcl11ng the 

protective device to be bo~e by the city and its mc1nter~ce 

co=t by the railroad (Decision No. l8Z4Z, ~7 13, 1927). It 

was turther providod t~~ the ~~thoriza~1on eranted should 

l~pce ~d become void it not e%crcisod 7tithin one yea: trom 
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the datc thereot. On Y~rch 16, 1928, the c1ty wec gr~ted an 

exte~s~on ot time ot one ye~r w~thin which to co~struct the 

croczing, which, :b.o';7eve:- Wc.z not conztructed within the two-

year 1'e:-1oo.. 

:.. zecond 

the city on Xovc!C.ber 21, 1929 (App. :,70. 16106). On :Cece:::foer 5, 

..L. .. 929 "'·:u .... ,..o-~ "TO ... ." 0 .............. '" .... ~.", <{..., , ~ ~~ .-~~- - ~~~ ~~~--

c~e te~~c and conditionz ac in the ro~er ortcr (Decizion 

No. 21855). ?et1t1on f~r rehe~=ing 7las tiled by the city on 

Octooer 24, 1930, in ·,7hicll it ':ra:; conto:c.c.ed, a:.onz other 

t!:.c.t the Coro""i csiO:l lacked ju:::-i::;dlction to con'i t10n its ~ut:b.-

orize.t~on upon t=.e j?aYlli.ent by the c1 ty o~ any or. the costs 1:-

volved in conztruct~on, =alnten~nce or protection ot the c:::-os=-

ing. ~ehecrinG was denied lDocicio~ N~. 23055, Nove:ber U, 19Z0). 

3r~ted e~1:-cd Joce~ber 5, 1930. The record herein zho~s that 

five dc.ys l~torthe city co=:enced conztr~ction and thct t~e 

crOSSinG 7l~= o~ened to public tr~vel on Decembe~ 17, 1930 (C~OZ3-

ing No. 2-264.2). ~o Sl' ocio.l ,:::otcctlon r.s,s p~ov1ded. 

O~ ~anuary 8, 1931, the Co=m1ssio~ in:tituted the 

city !o:::, extent ~nd type of ?rotect1on tnat ~hould oe 1nst~11od 

co-use why the COt::l:li~:.!.o::. sIlo'..:.ld not prescribe t:'c tnc 0'1: ::;>:::0-

~lntcn~ce o~ such ,=otcction cz ~y be tound necezzcry to either 



s~ Diego o~ ~ob~~~y 20, 1931. 

The Co:::c1z:;j.on' 6 TZ"Cllzportc.tion Eng1necl" testified 

and presented eY~iblts i~ co~ect~on ~lth an in7cst1gat10n ~~e 

~dvel"ti~in5 bill-boardS, loc~ted on private p~perty. The ex-. 

iste~ce ot ~~ ~m,ort~nt h1gh~ay 1nterzoct!.on (T~lor Street c:d 

Sen Diego ~vcnue) within one ~u.~CL~d teet ot the crossing adds 
=a~eria11y.to the haz~rd) as the mo~orlst'c cttention is de-

~lected trom the track crOSSing in e~tering .or le~vinG this. 

high-::o.y intersection, "nh ich cc..r=1o:;: Co lc.=sc c.:r.o'U.~t ot throu~-, 

traffic (Exhibit No.1). That t~s crocs1nG is c link in an 

Streot ?1~ ot the City ot S~ Dieeo, issuec by the City P~in3 

Commizsion in July, 1930 (EYhiblt ~o. 4). ~thoueh but recently 

opened ~d Rosecrans Street onlysrudcd, trattic co:nts taken 

bet":."een the hours ot 7 a.m. and 7 p.m. on Janue--, 15 ~d 20, 1931, 

:::.how that more tho.:l ZOO vehicles p:.s::;.cd. ove= tn.!.z gr~de·· crossi.::lS, 

during each of the respective counts (E7~ibit ~o. 3). _ The tr~i~-

l:..aster on thiz d1 vis!.on, Co ",'ri t::.e::;z tor the railroad., tostitied 

that oi ght regular passenGer trains ::.:l.c. ::;1:: regulc: treight tro.i:l..z, 

in addition to extra ~ove~ents, no~ly pezs over this crossing 

oach day. The v.i t:c.esses are in ::,o=ee:c.e:c.t t bat t~e cross1ng ::;.houlCl 

be protected by an auto~tic t1e.~.~~, co~only reterred to as ~ 

wigwag. This is e provo~ end st~da~d type ot protectio~ in C~11-

fernie. and o:c.e i'Tbi ell cc.n be installed end. :::ni:c.te.1ned ":'lit!1out ez-

cess17e cost. 
There .( ... 

.t. ... no ~uestion under the record, and dll parties 
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adc1t the necess1~J tor such protection. T~c C~ty of San Diego 

contends that the cost of con.:::tr..:.ction ond maintenance or a ,ro-

tective device is a li~bility and ~ cxpc~se to be borne entirely 
(1) -

by the railroad .•. It is clci:ed thct the safeguarding ot cross-

ings i.e an ob11eation ~,osed upon =~11=ocd comp~~1es, and that 
0. city ::laY not be ·C'urdenec. .".1th c.ny port10!l of the cost 0::" e:r.:-

( 2) 
pense. Tho city ~lso ureas th~t Section 4~ or the Public Util-

1ties Act docs not cont~mplatc that the cost.and o~e:se ot e 

satety dev1ce should be included in the cost ~d ~ense ot 
.. (:3) 

opening c street and constructing ~ rai1.~ad crossing.;. 

1. Section 1 of Cha.~er Ordinance No. S8 (Nov. 11, :880), er~t
ins a right of ~ay to construct 0. ro.ilroad.through the City ot 
Sc.n ::)1e(;0, read.s in pc.rt as t'ollow:;::: 

~enever $e1d road shall eros:;:: or pc.:::s along cny street, 
hiehway, sidew~lk or alley in s~id CitY'now or heroctter 
used tor travel seid company shall put a~ :~nt~1n suoh 
street highway, sidewalk or ellej at =uch cross~gs in 
good. condl tio::. tor pUbli.c. co:.ve:.!ellce a:ld travel. 

"Said CO:l'eny zhall be liable tor all c.~e.ges w:bich :rJ:;.j 
be adjudged in ravor ot o~~rs of ~rope.rty or to other 
?crsons 'beccuso of the s=a~t~nz ot thi~ or~i~ce.w 

2. Civil ecce, Section ?65, re~e~ in Da:t: "Every railrocd 
corporation has po~er * ~ * 

4. To layout its roed, :lot cAcoeding ten rods wide, and 
to const~ct and ~intai:l the sa:c, ~th one or :ore tracks, 
end with such n,~ondagez c.:.d ~ej~cts as ~y be necesscry tor 
the convc:.1ent use ot tte sa=c; 

5. To const~ct their roads ~cro~z, along or upon a:y 
st=e~ of w~tcr, watercou:ce, ~oadstead, oay, navigable streem, 
street, cvenue or highway, or ecrozs cny railway, c~~l, ditch 
or tlume 7.hich the route of 1ts road 1~tercects, crosses or runs 
along, 1n cuch ~nner as to afford security for lite and pro~
erty; but the co~oratlon shall restore the stre~ or r.ater-
cour$e, road, ztreet, avenue, h1Ghwey, rcl1ro~d, canal, ditch 
or tl~e thuc intersected to its tormer state of usefulness ac 
near ac may oe, or so t~t the r~ilro~d =hcll ~ot ~eceszer11y 
impair itz ~setulness or inju~o it~ franchise; * * *." 



turther. tha.t in arty ovont Section 4Z does not apply., ~nd that 

tbo q'llestion of v/:o.othor 0::- not the city in mvJd%lg such cross1:g 

shall b-OD.r a.rJY P crt1 O:l o~ th() expc:a.eo of a sefety device is :pure-

ly a. m'CIlicipaJ. e.:f'fa1r to b- 0 dete::-clnod. by the legizlati vo body 

of tho city aDd by no other b-ody. 

Counsel for the city has cited many cases in s~port 

of the :proposition tl::.at it iz the d.ut:y o~ carriers to provide 

ond :ne1nte1n protection :::.t e.ll c::-oszingz at t1:.ei-r own oxpe:c.se. 

Cert~in of thoso cases hold tha~ in omiuont domain ~ocoodings 

for t:o.o taki:ag of a. p orti On of a carrier's right of way for eo' 

pUblic stroot. the carrier is not ont1 tled to rocover d~S'ez 

from the political subdivision for t:o.o oxpe%l20 of inztall~ 

~:ft\o:r be -constrJ.ctod across tAe track o~ 8.:lY rcilroa4. corpora-
tion at grade. nor s:bAll too track of ~ ra.ilroad corporation 
"00 construc.tod across a. public rosd. ll1gb.v-r.:.y or streot at gra.d.o., 
nor sMll tho track of art:! r~llrot.d co::poration bo conztructQd 
across the track of arq ot:!lor ::ailroad or streot railroa.d car-
pors.tion 8. t gro.de. nor shall the track o:Z & street ra.ilroa.d. cor-
poration be co:cztructod a.cross tAo track of a re.ilroa.d. -¢O'rpora.-
tion at gr~c.,. wi thout iltlviDg first zeeured the per:lizzion of 
the co::J:11sz1o::l; prOV'idod, that t:ais subsection ZAc.ll not ap:p~ 
to tho ropl£J.cemen t of lawf'J.J.ly oxic tiJ:lg tracks:. The coo:ns::ion 
s:b.a.ll :bs.vo the riga. t to rofuse its per:nicsion or to grent' it 
upo~ such 'ter.nz and. condi tiO:::lZ a.$ it ::.a.y proscribe .. 

rrc'b) Tilo co:c.izci on sil:::.ll havo t:b.t) exc~'il$i vc power to de-
tCr.:linO_EU1<l presoribo the ::lS.:mer. inclUding t~ ~rtic'OJ.ar 
point of crozsi:os. and tho tC:=lZ of 1:r:cts.lle.tion, oporation .. 
maiIrtcnance. uso e:c.cl :protection o:f oach crO$sillg' 0:: one l'tlil-
road. by anotiler railroa.d. or street railroa.d,. and. 0:2 a streot 
railroad. by .:l reilroc.d.. e.nd of each cross1:cg of a. public rOlld 
or highrm.y by e :railroad.., or street railroad snd of s. streot by 
eo railrot.d or vice verse. subject to the :provisions o~ section 
2694 of tile ?olitica.l CoC.o so !ar as a.pp11cc.ble,. and. to altor.. 
::-eloeste or a.boli::;h ar.y such crozs1ng, and to reqUire. v/here in 
itz judg:nent it would be practicablo. £l. se:ps.rs.tion ot gre.dlls at 
tJ.'lX3' such crozsi:cg heretofore or hereaftor established and to 
prescribe the termz upon which such soparatio:c. &hall be made 
a.nd the proportiOns in whicA t.C.e expense of t:bo co:o.struct1on. 
al to ration. relocation or a.bolition of such cross1l:lgS or tl:e 
separation o:t such grades z:b.a.ll 'be d.ivided. between the :rail-
road Or street reilroad. corporations s:t"fected. Or between such 
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:and ms.i::.ts.i:cing safoty devices reIJdered. nocessary b;r the con-

struction of ~e c=osSing. T~o theor,r thero expressed is that 

it i:;: wi thin ti:lo polico power of the stat e to roq'Ciro znfety 

deVico2 and. tba. tone :la.y not ro cover dAIZges in eminent d.omain 

:procood.1:cgz becauso of rogullltions which the state may i::lpose 

undor such ?owor. 

,-

In No. rac. ?;l. Co. V. MiDD.6S0ta. ex rel. 1)u1uth C190S) • . . . 
208 U.S. 583. 52 L. ed. 630" renew was AD-d of ~ ztste cO'C.rt judg-

ment cocpelli:c.g a carrier by mandamuz to repair So Visd:rz.co; es.%'%7-

1r.g a. cit7 street OVElr its tra.ckS. ~he question presented. was 

whether tile order viola.tod the obligation of a prior contract 

tlnd.er w"~ic:a. the city had. agreed. to :ain'tsin portions of t:ce via-

duct over So period of yes-rae It waa thore held. that the police 

:DOVlOr' Of the sta.te. may not be contractod away" and that a. reqm.re-

'co%'I>Ora.t10ns and the state. county, mtmicipslity -or other political 
sUbdivizion a.ffec1;ed.. It ~:ce.ll be the duty of oecil corporation and 
polities.l $'lJ.'bdi'7i~ion to o:b.ich e:rJ.Y of tAO expc:oso is ap:portiollOd to 
pay froe tho funds avs,iJA:ale ~orefor in its treasury tho a:nOtUlt 8op-
p¢rti OIled. toi t at the tim~ &:c.c. to t110 partios slX' cificd. by t1::.e or-
der O! the cam:issio:c. and if t1:.e SB.!:lO. i2 not paid in eeeords.neo 
w:lth the co::::ciss10n's ord.er ~e corpora.tion or political subClivisio:c. 
ont it lo d. t he,ro t 0 tUldor tho c 0!lll:l1 S 21 on r 2 or d.e:::- sh:ul have the ri gilt 
to St:.e therefor in e:a.y CO'l2rt of competent jurisd.iction. If no such 
ftuldz arc availablo as e.!oresaid •. it shall be tho duty of ti::.o c.ppro-
pria~ 'boards. of:f:i.cers and. omplo,"eos Gntrusted wi th the levy &ld. 
C(llloction of the te:tos or o.ssossmen ts of such poli tic..e.l subd.ivisio:c. 
to d.o all aots necossary to include in the next cu.ccoodi:cg tax or 
a.szezc:nen t le~ tho amount duo and to co llect t:c.e zamo. whore'ttpon 
tho amour:.t d:1l0 shall 'be paid. ovor to tAe corporation or cOl"pors.tionz" 
tho sta.te. political z~bdivis1o:c.. or polit1cel subdiviz10nz antitlod 
thoreto und.er t~ commission's ordor. ~ho co=..ssion cAall llAve t::o.o 
;pow~r, by. ord.er to deSignate ta.o state.p cortc.in of st!.i~ o orpora ti on:;: , 
~~o.~~t~~:l ~~~d;~:~:.b~=t~~[e;o O~o t~;l ~~;~~~i:e!~der 
the proViSions of this zUbsect10n" mle.. to proscribo the mmmer a:::!d 
tho time within '1J.b.ich the :parties zo dosig:ul.tod. 3h&11 bo pe,id or 
reimbursed .bY' tho other corporations" tho stato am poli tical zub-
di"/isions ar:.o~ V1Aicn. t:b.c oxpcnze of the work j:"sz boon ap-oortionod 
by tho cotcission. • • ¥ ,.. ... ~" .. 
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mont··tha.t a. comP:B-DY cccply '1/ith roaso!Ul.ole police rcgulati.ons w.t th-

Ot!.t co:lpe:::lS::l tio:c. is e lcgi ti::1C. te GXG::"cise of tho polico !lowor., a.nd 

not i:J. "V1ole.tion o:r: the contra.ct clauso of the ~odO:-eJ.,COllZtitu-

tion. The. stato lsw tilero involvod conforrod. -power upon the city 

to rOQ.,uire co.l"riCr2 to co:cstruct brid.gos c.ne. v.laductz at t:c.oir 

own oxpcnze at railrond cro3sings. 

7Je ha:ve als 0 bean ro:ferrod to Cc.scs invol'7i:ce tho 
" . 

lieb1li ty of ra.ilroa.d.s :!or :oogligenco 'by fe111ll"c to p:ro'Vido pro-

tection (Crand Tr~ Rz- Co. v. ~., 144 u.s. 408., 36 L. ed. 485)., 

and 'to exprossions that t:l'!Clor t~ CO'll!:lon lew it is tJlo dut:;' of 

railroa.ds to pro~d.o sa.!oty dovices (Sta.to v. St. ?t:. (.: M.R. Co • ., 

98 M1~. 380. lOS N.~. 261). 

Rogardless of the rules o%p:"oesed i1l o~er j'C::'isd.1et1o:lS 

in different tnos of cs.s.es and. cOIlZt~ng ot:ilor stat 0 stat1%toz., 

,,:t:o.1s :prococdil'Jg must be decid.od 'Qldol'" tho portinent 1=-"ovicions 

of tho·California sta.tu.te~ C:ld. upon 'tho laVI as interpreted by 0:4= 

ovm CO'tU't3 •. ?~3uant to the ena.'bliI!.3 provisions of the conzti tu-

tion of the s to. to. tC.c leg-.lslat'Cro bAZ vestod. in tho ~lr,oa.d 

Com::tission tho oxeluzi vo powor to dotor:li::c.o and. proscri'bo tJ:l.e 

:=tr.:lncr 'and tho tCr.:lS of i:lstc.llstion. opera.tion., mnintoncmco. 

use '$.!let prot~tion of c:::o2si~gz. It has ~'Crt:l:lor empor.cred. t3:.0 

Com:lissiO:::l to pros crib 0 t:ae proportio:c.s in V/:a1C:c. oxpensos 'shell 

be'd.ivided botVleen the c.ar::1ors and. the :politicsl cubdivisio:::lS 

afiected. The Coc:is.s10n, tmd.or t:c.e .sto.tuto, r::lB.y elz 0 require 

a zeparation e~ gradoc snd. apport~on ~o expensos t:l:leroof. 

T"Ae ci ty. wJ:ilo it \l:'ges that the Comm,ssion has not 

corte1n of t1::le pallOrS set farth abovo. els.ir:ls that in ;!mY event . 

Sectio::. 4Z·of ti:c ?ublie "Utilitios. J.ct Cooos not apply to tho 
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C1 ~ of San Diego 'boca:aze 1 t e.~tc;cp~ to regulate anc. govorn 

municipal a.:ffa.1rs within tho c1 ty. .E:oVlovor. the Supra::l.e CO'Cl"t 

~s. decided that tho regula.tion o~ rsil::oad croesiIlgs is ,Co sta.to 

affair end not So !:l'm"i cipal affair (City of S:=.n Bernardino v. 

?.a.ilrOf:.e. Co=1s&iO!lp 190 Cal. 562. t:llc. cases thoro c1 ted). 

I~ has 'been e lo:og established PTact1ce of tho 00:1-

llttss10n a.t no ... ; grade crozeings to assoss tho 1mtsllat1on c<:et 

of So vti~g to t:l:le political subdivision and to assess to tho 

ra.ilroad. t:b.e me.intonc.ncc co st the:reo~. No reason appears wi:.::; 

tJ:.1s practice shoc1d. 'be d.eviated. froc. in t:b1s inzt£rC.co. 

The i'ollowi:cg ~orm of order 1& rocom:::lended. 

San t~ Fe Ec.11wsy Co::npt;Qy shall. m thin si xty (60) dqs fro::l ta.e 

de. to of ~i$ ordor, i:l2tall e. wigwsg co~or::i:cg to tb.c re~:oi:ro

mont.£. of Stll.:oda.l'd Iro. 3 of ou=- Cc::.orol Order No .. 75 at tho 

crossing of 30secrans Streot acrose its =sin line track in the 

City of Sa.n. :Diogo (Crossing No. 2-264.2). a.na. shall report said 

installation to tllc Cot:t:liss1on. snd to the CitY' of Sc:c. Diego 

wi tlILn ten (lO) days :free tho dr.te of za.i d illato.lle.tion. 

IT IS HEl'!E!BY ?~3 O?D'1:23'P t:c.a.t the City o~ SeJ:l 

Diego :0011 rcimbm:-so Tllo Atchison, Topoka. and Santa Fe :?:nlvro.y 

·Co:npc.:c.y 'r,1 th tAe cost o! inztallatia::. o~ said wigwag ?Lt thin 

t.'b.irty (30) dAya a!ter receiving notico o~ zaid 1r.zte.1ls:t1on 

s. 



fro~ the railroad co=pa~. 

. 
of so.id wigwag shall be bOnle by TJ:.o A.tchison, Topeka. a:c.d Santa Fe 

?.ailway Compa.:cy. 

i'ile forogoiDg opinion mle. 0 ro.er aro hereby s:pproved s.:c.-!o 

ordered filed &2 the opinio::l ana. order of too ?.ailroad Co:c::.miszion 

of the State of Cali!orma.. 

Dated at San FrcDCicco. Califor.cia., . 
Apri 1, 1931. 
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