Declision XNo.

LOULS GLICRIAN, DAVID GLICKLAN,
be We H_CEIZK'

Cozplainants,

Caze No. 303l.

Defendant.
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Glicxmen exd Gliclkmen, by Louis Glickman,
Jor Complafnantse

Ve & Orgen, Tor Defendart.

2V =D CQIIISSION:
GR2IXICH

Complainants kerein are the owxzer:s of 2 +tract of land
near the tovm of Temple, in Los Angeles County, comp
acres. Defendent here s Yhe sole owner of a water

-

xnowz as dariposa 7 - waich is aow supnlylng w
irrizetion and domestic purposes in axndé ahout the town of
Compleinantes seck adjudication by the Commission upon an amouns
due under contract between the parties for the ypayment of {7.50
Der month oy complainants to delendant, which ther z2llege iz 2
rave greater taza the rate fixed by this Commis
neble.
thereon were conducted by Zxzeminer

at whica time the rmatiter wac submitted




L)

on oriefs, whick have been filed, and the matier Is now reedy Ior
decizion.

The record clhiows *the lollowing facvs:

By Decision No. L6573 upon Apnlication No. 12734 this
Coxmiszion granted authority t0 Donald T. Condit to “ranzfer o
public utility water »lant under servitude solely to sell water
for Irrigation purposes to delfexndant, Tord L. Eowland. Tais

decision was dated 4pril 26, 1926. On October 11, 1926, defend~

ant herein emtered Invto a contract wita complairants whercdy, in

considersavion of nls pexnitiing hic plant vo come under sexrvitudle
as e domestic water utility and supply their tract of land, com-
vleinants would paey %o defendant the sum of $750.0C "in con-
zideration ol Lfirst party sulfering his said well and »umping
equipmert to come under tie Jurisdiction of the Ralilrozld Commise
sion o the State of Califorale, bDecause of nis Jurnisaling water
for domestic uses t0 second party on the tract of land hereinalter
deserived under such circuwmetances and condivions as 0 make first
party a pudblic utility.”

There is no dispute acs to thls payament having been made
in full and thet defendent did, ez required by the contract, make
eoplication vo this Commiscsion for a certificate of »udblic con-

erience and necessity vo sell and disiridute waler Ifor domestic
purposes, and that such certificavte was authorized by our Decision
No. 18125 on Lpplication Xo. 13294 (29, C.R.C. 342, Mared 30,1927).
The contract further requires Complainants Yo consiruct water
neins ané lateracls on thelir Land in zsuch manzer thet they could
receive water on the cast doundery of delendantTs tracy of 15
acres on Baldwin Aver nue, and taavt said lines should be conveyed

to delendent. There is ¢ this portion of the

gontract wazs ¢carried out




e coniracs is set foxth DY complainents as thelr

mam attached Yo the complaint, z2nd its third pare~

m(3) 4c e further considersvion passing to rirst
<or nis engagenenis as nereinbefore noted, second
snall “rom +he dete pipe lines are installed end

ready Zor wse, pay vo nim cech month o sum waich added
=0 the sum received by first party Jor waior gelivered
in said month under the rater 23proved oy tae Rallroad
Commission, shell amount o seven and 50/100 dollars
($7.50). Tais peregreph 1z %o ve construed to The ol-
Soet thet Sirst perty iz vo receive 2 minimum of seven
and 30/1C0 doliars {§7.50) per monin lor sald waler ané
¢ 4he rase fixed by the Rallroad Commicsion amounts to
seven and 50/100 dollers (§7.30) or more, notniag wilil
e due under *his neragreph.”

nT+ {5 undersiood that sccond peIsivy skall be relleved
fran @ proporsionete part of said seven and 50/100 Col-
Ters ($7.50) as land which ke aliemates bears <o the PTrop=-
ertT oF second yerty, snd il all 1and 1z so elienated 1o
chall be relieved of all obligation as vo salld seven and
50/100 dollers ($7.50); L% being unlerstood vhev ell of
the oblication of tze jparties nercunder o furnish water
to land of second party shall slso be Jor the benelit o
grentees, hils succescors and zelirs.”

e following peragraph (4) provides that unless defend-

ant Rercin enters ianto & similar agreement With one Sherw od anl
one Streft %o furnisk weter £or the same DUTDOSSS OR tracts in the
sgme vieinity vhe contract shell nov be binding upon vhe Lirst
PErUYe |

Mhe recorld fursher chows that vhe tracts of Glicxmen,

v
Shermood end Sirelt were cubdivided end lovs £o0lé by the sube

aividers, cnd vhat the contracts, oo “o (omesvic water, were
sme szue in each case, and thet payments shereunder have ail
voen made according to the venor ol tae contracts. The Teow

1atiom vetween Sherweood and Strelt with defenéant, however,

are not fnvoived inm %this proceeding exceps by reference

to thne conitract ol the complalm

Compleinants base their ¢ relie? from *the

choree of $7.30 per month upon the ground +aat thic- rcyment




& 2 rate charged by Zowlond as e public domestic vauer utility
or water served to defeadant’s tract, althouszh no weter has been

used for meny moaths and there it only onc haditation, omned by
cbmplainants, on the tract azd that 17 had becn vecant for many

months belfore the filing of the compleint. Complainants con-
only charge which Zowland, asc a »ublic utility, is

Tor water ectuelly served to any cone

suer In the tract reves ecieblisked by tae Commission,

whick rates are different and lecs then the payment of 57.50

-

required by the del e danv.

hat ¢omplainants have made the poy-

-~

The record shows %
required since December, 1926, a% +the rate ol {7.50
per monvia, sunjeet to deduvuetvion for amounts collected by de-

fendant Tor setual water nse during the veriod prior to

September, 1980, cince which time there has beex 10 water uzo
the single dwelling on the Yract ovneld ©y defendant. A

staterent, by months and amounvs, 1S appended Vo the amswer

ol de¢fendant and was ovl avel by complainants ¥0 be & cor-

- v, ‘ -
Teet statexent. P opeL: showes vaat therc ls now

due %the sum of $4%.22,
Commission
apd Lt wa
subjeet %o
procceding herein;
Tae record further shows that wihen the coutract
was mede In 1926 there were oaly hall o dozen consumers
shat at the time of hearing and for o long
vhe hearing avoutr 100 were receliving sexvice

0y

under the comes<ic rates; that thce tracts of Sherwoed and
Strelt had developed patronaze wihlle that of the CGlickmans

hed nov, Zoving at all times oniy oze consumer {cxecest Tor

&

L 4




certein periols when the on was untenoutcd] whose pay

ments were credited to complainaxtst accouat with &cfendanﬁ.

omplainents contend that the contract was liberally made be-
cause of the avsence of consumers, dut vhat now delendant hes
epproximately 100 consumers. Tefendant contends thav had
none of the tracts developedld eny bevter than complainants®
he would have loszt sueh sunms oz would Justifly discontinuing
sefvice.

the nayment of
is 2 craxrge Tor

ted\in violation

th in & whbilityTs schelules on Tile

tract

is subject .to the police povrer of

mission may presceribe unilorm rates for service.

Railrosd Commission, 184 Cal. 737). Iurther, onc chang-

ing the use of 2 water suppliy 2r

loer use to a pubvlic use {5 trerealter "bound To conlorm o
rules and regulations for the service as may
be ectablished by the public body dhercunte Culy authorized.”

(Transefond ve S0lceded L&t We CO., 170 Col. 221.)

The contracst wnder consideration nrovides in part -

"ot In consideration of
nic soid well and pumping nt *o cone un&o*
“he ;nrlsaic*ion oL *he Ze Commizsion of

the Stave of California, becouse of iz furnisie
ing water for cdomesvtic uses 0 second party on

the tract of lLand hereinalter deseribed under

such cireumstences and condivions acz %o meXe seld
property ¢l Lirst party e »udlic utility, and
waerezas It will be of great benelit 1o second parvy
for Lirst paxty 0 SO &o,”™

complsinants mromised to poy to defendlent $730.00 should delendent




obtedn a certificate Lrom the Commission, WAS & further con-
sideratiorn passing to first paxty for his engogements as here-
inbefore noted,™ camplainants egreed in substaznce to gusrantee
thet &efendant’s revenue fram the perticular tract of land
should be 37.50 per monti. If the reverue from service therein‘
at the rates establiched by the Commission, was leszs then thet
amou:i‘a, conpleizants agreed to pay the difference.

Ve are o +the opinion thet the payzert of $7.50 per

month is not 2 cherge for water service, dut that said sum heas

been peid in accordance with the terms of e comtract not i:ertain—
ing to public utility zates, and one over which the Coxmission
hes no jurisdiction. Being & private contract we ey 2ot deter-
mine the respective rights of the periies thorewader. Under
these circumstances we believe the amouwnt deposived should be
returned $o complainents ané that the duties and obligetions
of the partiec wnder the contract should be decilded by same
tridunal other than the Railrcad Comzission.
ozoFR

Good ceuse eppesring therefor, IT IS ZERERY ORDIRED
thot the above camplalint iz heredby dismissed, and the Secretary
of the Commiszion is Aimected to Zorward Lo complelzernts & check
in the amount of 349.22, deirg the sux deposited witk the Com-
ndssion under deposit mumber 024~4631, dated March 10, 193L.
Deted st Sen Francisco, Celifornie, this _ﬁday

YA,
of foairs L93L.




I dissent.

The majority order, in ny opinion, neither carries out
the spirit of the utility law of this State nor, confesselly, does
it do equity. The basls ol the complaint Is a contract entered

to vetween Howiand, defendant, and certain svbdividers, com-

plalnants, under which Howland was To obtain a certificate of public
convenience and necessity from the State and dedicate certain water
and other property to public use for domestic consumers. The
only part of the con@gact immedlately concerned In this case 1s
paragraph three, proéiding 2 guarantee of a certain monthly Imcome

on account of the dedication of the property. This guarantee re-

mairs in force uwntil complainants transfer interest in the entire

property, or until revenue from rates to be fixed by the Railioad
Commission for water service on the parcels of lemd eguals the
guarantee. Paragrayh three therelfore gurarantees a certain income
on the property dedicated and preverts that portion of ¥The service
from belng a burden upon the rest of the consumers and a loss to

the owning utility. Tke contract would seem therefore to be im-
pressed with public Interest and subject vo this Commission's Juris-
diction. The contract, however, was not formally f:led‘as provided
by the rtles of this Commission.  The zecords of this Commission
show, however, that payments wnder {his contract kave been accomnted
‘for 25 operating utility revenue. .

The %terms of paragraph three indicate that thls shall be
operating utility revenue in lieu of revenue from establishéa rates,
and such was evidently in the minds of the contéacting parties, for
rot only has defendant made this accounting as stated but both parties
suonitted to the Jjurisdiction of this Commission 1n.this"matter with-
- out objection and, in addition, stipulated iz the hearirg to that
effect so far as comcerns the disposal of,y the money deposited by

complainants vnder the rules filed by the utiiity.

-L-




Both the terms ond comditions of this contract and the
facts following its becoring effective on the isswance of a certi-
ficate by this Commission mey clearly distimguish this case Irom

thst Involved in SZerra & S.F. Power Co. v. Universal . & G. Co.,

197 Cal. 376. TUnder the corditions here 1t is not concelvable
that the mere technical failure to file shoulé prevent thls Commise
sion from taking jurisdfction and enforcing the public interest,
which is the fundamental coxnsideration of this whole tranmsaction.
There s nothing in this record to indicate that the comtract is
unreasonable.

Tne Commission should order the contract to be formally
filed, the money Involved pald over to the utility, and the sum

accounted for as axn operating revenue.

Of Tons,

Commissioney.




CARR, COIDMISSIONER, CONCURRING.

Regretfully, I concur in the order becé.use the equity
is with respondent. I am not entirely satisfled tha‘:. the con-
tract 1Is a purely private ore. However, 1f not, it was one
wnich, Lo be enforcable In the respect in controversy or to be
cognizable ﬁy the Coxmission, had +to be filed. (See Sierra &

San Francisco Pewer Co. v. Universal E. & G. Co., 197 Cal. 376.)

It was not filed and respondent apparently does not wish 4o file

1t. Hence, under either view, the result expressed in the order

follows.

W/ e

Commissioner.




