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Decision No. ~°/44

SETORE TZZ RAIIROAD COLUISSION OF TEE STATE OF CLLIFORNIA

Iz the Mettexr of the Application of
CEARIES XUPFINGER,

for e certificate of public convenlence

and necessity to opercte an suto truck
sexvice for the transportatior o prop-
ervy as 2 comuor carrier between lLakeport
and San Frencisco vie Zoplend and certain
invermediate points; also to enlerge his
nresent operative right detween Zonland

and C. 2, Williems Packing Shed so as *to
pexnit the establishment of an zuto truck
sexvice foxr the tramsportation of propersly
as & common carrier between ILakeport and
Xelseyville vie irnetie end Finley, and
intermediate points, with permission o
serve all renches and packing sheds situated
within o zone extendirg two miles on each
side of the mein highway traversed; also to
operste en auto truck sexrvice for the trans-
portation of property &s & cozmon carrier
Detween Lakeport and Clear Leke Villas and
lucerne, and intermediate points; also %0
unily end conzolidate the lines herein sought
to be eztablished with epplicent’s existing
operative rights for the generzl traansporta-~
tion of property.
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Applicavion
No. 16948
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Baglicalupi, Elkus & Salinger, by Frank 3. Austin arnd

Sanborn and Roehl, Smith end Brookmen, by Arthur 2.
Roerl, for Applicent. .

E. W. Zobbs, for Nortawestern Pecific Reflroad Compexy,

- Protestant.

Ve Se JObnson, for Southern Pecific Company, Frotestant.

R. S. Elliott, for Rallwey Express Lgency, Inc.,
Protectent. _

Surt W. Busch, for Guido de Gheteldl.

BY TEE COM/ISSION:

O 2INTION

CZARIES KUZRPINGZR has nmade applicetion to the Reilrosd
Cozmission for a certificete of public convenlience axnéd necessity
to operate automotive service for the transportation of property
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betweern San Ffancisco; Petelume exd Sente Rosa oz the ome eond,
axnd Lakeport; Upper Lake, Lucerne, Finley and Kelseyville on the
other hand. Applicant elso seeks the >ight o transport live-
stock between Lake County points as above indicated, to and from
Soutk Sen Fremcisco.

Public hearings were conducted dy Zxeminer Willlems 2%
Sar Frencisco and Ilakeport; the matter was dulyisubmitted on
briefls which; hevizng been filed, places the matter now Teady Lfoxr
decisioz. |

Applicant ha; veer engeged iz the transportation of prop-
erty under aunthority of this Commission for meny years, and now
possesses the Lollowing operative rights:

Between Eopland and ILekeport end Upper Lake;

A seasonal sexrvice beiween packing houses at Finley aad
Kelceyville axnd Eoplaxd, largely for the <transportetion of fruit;
| For the trensportation of boucerold goods between Sen
Frenecisco and Zast Bey cities and points along the Redwood Eigh-
wéy as Jar as Tkiak on the one hend, and ILeke County points oz

the othexr.

Iz these proceedings applicent seeks T0 have whatever
certificate may bhe grented uvnder the instant application con-
solideted with all his other rights into & single wnited opera-
tion. L% the heering applicent stipglated that he would accepv
en in lieu certificate Zixing cll 1is. »ights and terminating tke
old grents. Not orly the instant applicatioz, but the consolida-
tion of any new cexrtificate with the ol&d rights was opposed by
protestants.

Applicent proposed »etes, routes end {ime schedules for
the instant application in Eihibits TA" and "3BT attacheld thereto,
and these exhibits were not protested as such, dut in comnection
with tke ggnef&l protest agalinst the necezcsity for the ectadblish-

mernt of any edditioznal service.
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The recoxé discloces 4that the aree iz Lake Comnty sought
&s the termini of the operation applied for iz now without, and
never has hed, railroad szervice direct. lLake County 1s served
in the north merely by itc cormection with the Northwesterz Tac~
ific Railroed, protestant nereixn, at Eopland exd Txish. At either
point freight 4= deposited Zor delivery in lLake County dy either
the service mainteined dy applicernt between EZopland and Lékepo:t,
exnéd by J. Lo Kiethley betweezn Eopland and Xelseyville, or between
Tkiakh and Upper Lake sxd Iucerne by protestont Ghetaldl, or from
either point by suck privete carriers &z may be giving service.
Trnder these established operations, property Ifrom Sen Francisco
is trensported by Norsthwestern Pacific Reiliroad, including frox
Fetelume and Sante Rosa end all other poiznts or its line bvetween
Tkiakr end San Francisco to either Zopland or Tkiakh, by az over=-
night service, usually reaching Zopland &<t zrom 6:00 1o 8:00 otclock
the morning, and Tkieh possidbly a half-hour leter. In addition,
protestant, Railwaey Ixpress Agency, Inc. transports property or.
vassenger trains reaching Zopland and Tkiak, where it hes arrange-
merts with commor carriers at eack point for %he transportation
of its shipments.  From Hopland express shipments are irens~

ported to Lakeport and returr dy Geo. S. Zeld, proprietor of <the

~ekeport Tromsportation Compery, operating pessenger snd express

service only; between Tkieh ard Tppex ;ake cimilar service iz
pesformeld by Pacllic Greyhound Lires. Both Zreight and ex-
press services are fally excert Sundays, and second dey delivery
accomplished, accordizng +o ke record, bBut not with regulerity
T0 sckhedule. Thae distances are not great,--thet from Zoplend
Lakeport being about 22 miles,.whilé from Ukied %o Upper lake
- approximetely 35 miles, due to the ¢ircuitous mountain route.
Applicant contends that this service is inalequate for

volume of freight now moving by truck, and thet 1%t can and hes
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been moved betweez Sen Francisco axd Lake County points with
greater repldlity and direct store~door delivexy by truck through
then by the comdination of =»ail and truck sexvice. TIo +thic cone
nection and presented in support of applicant, the record shovws
the followizng facts:

Sometime previous to Decembe?, 1929, applicant, Knppinger;
esteblishked é so-called "contract™ freight zervice between Sen
Trencisco amé Leke County points. Ee testified vhat he acquired
& considerable volume of business wnder private arracgerent with
szippers in San Francisco end receivers of Zreight in lLake county,
but that he was informed that the ectablishment of this mervice
ove: & route where he had certificated euthority (for Turniture
only) wes in violation of lew. Ee testified thet he "eonsulted
the Comricsion” and wes advised that it,probdebly was inviolation
of the certificated rights, whereupom, ne testified, he sold the
relfrigerator truck which hﬁd beer used in this service %o 1%z
driver, ¥. E. Chepmen, and turned over +his *cont:acf" bu;iﬁess
Vo Chepmer, who hes since concucted it; that Chayman acquired
RO interes? Irom him except title %o the Truck, and thet he ceased
“0 have any furtier interest iz +the business.

The coniract itself calls only for the trans’er 2 the
equipment (Exhibit No. 7). LApplicent further vesiified that
he mede erremgements with Chepmen, by which ze (Kuppinger) would
veke the truck back whem & certificete hereunder should be grented
epplicant, end reimburse Chepmen 4in 2ull for the amounts he hed
peld for the truck and exploy Chepmen as dmiversy .

The record further chows that during ell the period Chep~
men hes continued the "contrect service™ alluded to ke hes hed
offices with Xuppinger bothk at San Fremcizco amd Lokeport: “hat

iz Sen Frencisco the telephore was listed jolntly wnder 4reir

remes (Kuppinger=Chzpzmen Truck Sexrvice); +that the expenses of
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.ofrices end <erminals used by doth were shared, and that Xuppinger,
at Lekeport, received orders for dusiness for Chapmen, elthougk

Chepman had a telephone a% his home. IT wac fu:ther edmitted vy

both Xuppinger and Chaapmen thet all the dusiness conducted by both

over the Golden Gete Fexries had been upon commutatlion Ifreight
books neld iz Zuppinger's name anc for vhick Huppinger paid.
Xupringer expleined thet this was e converient arrangemenf because
he had aiways had such Hooks in kis name, and that all cherges

had heretofore beer made to him emé& thet ell his other public =xnd
private business moving over the Lerry detween Sausalito and San
Frencisco hed been cerried in kis account and thet it was a nere
matver oL comvenience, anld thet ke alweys collected from Chepmexn
The proportion due for Ais freight ané eguipnment. In this_con-
zection it will be noted also tzet the record iz replete wiph the
stetements of witnesces celled by applicant who spoke of tae |
Present-dey service as the Xuppinger service. Tew 4in San Fran-
cisco seexmed 0 Xnow there hed been ary change. The obvious

fect from ell the testimony received in this respect is thet so
fer as the shipzing »atrons were concerned there hed beexr no ckenge
in the trensfer of the Ireight except that Chapmen was conducting
the service. In cddition to %his, bdills of leadins produced

were mede out to the "Kuppinger Truck Service” and accepied by
Chepmen cnd the property tronsporsed.

Lz opeinct thls apparent comnivance, 4L rnot collusion,
between Chapmen and Xuppinger, ceck vestilied trat neitheﬁ hed
any interest whetever in <the other's dusiness, shered no profisc
or losses with each other, and thet the businesses were conducted
in thé menner et Iorth merely as o matiter of convenience znd
econony. There was no Tectimony that there had dheen any settle-
: ments as to traffic revenue between them between December, 1929,

end the cdate of the hearings. It wes developed, however, that
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the peyments wader the contreet hed not beex made as provided Zor,
and that applicent, after 15 months of omperation, still owed
$1,000.00 oz the “ruck. It was further shown thet he weas given
credit by Xuppinger on monthly account for gas, oil, tires end for
garage service.

Trotestents joined in declaring this to be & sudbterluge
arrongenent by wkhich epplicant herein has been able To duild up
& considercble volume of tralfic without jeoPardizing either his
present operative »ight or facing prosecution for illegel overg-
vion, end that his whole purpose hes been To dBuild up a volume of
tralffic 1llegelly in ordex %o sustain the application Tor the
cextificate zought Zzerein. Also, that there is zo offé: %0 susS~
mend or terminete wha’t protestants call the illegal operation of
Chzpren until, cnd unlecs, tke Commisszion grants & certificate

t0 applicant, at walch ¥tize Cheapmen, as he %testified, will tum

his dbusiness over to Xuppinger and resume his status as &river.

LS %0 the legelity of the operation of Chepmen, 1% 2ppears
taat hic operations ere no different from those of scores of other
so-called "contract” cerriesc Who heve transyorted large wvolumes
ol mixed mexrchandise between fixel termini and over a regular
route wader verbel or written contracts and who have been regquire
ed to cease and desist by this Commicsion. The business con-
ducted by Chapman has beer Iz hiz nome without writter coatract
of any xind. It appears that any one offering shinments %0
Chepman could aave them transporied to Lake Couwnty points; that
this cerrier accepted standard railroad bills of leding with +the
shipzents, whkich aré 2ll in effect common carrier agreements.
While there were some writter contracts, they were noi produced
or ‘Ldentified as to pervicular saippers except in one inctance
(Exhibdit No. &), vhere the coatract appeers 2s the usuel form of

rate quotetions from the cerrier to the shipper without oblige-
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tion on the shipper's pexrt to furnish any quantity and with the
privilege of concellation of +hiz so-called “contract® within Iive
dayse.

" Applicant comtends that this operation has never beean
brought within the purview of Chapter 213, Statules 1917, as
amezded, end thet the service performed hes deen that of & private
carrier anéd ndf of a2 common carrier. The ecord doec not Jjustly
éﬁéh e conclusion o2 our part. The facts related in the fore-
going ere of such & nature as %to fordid condozation wnless Para=—
mouﬁt‘public necessity o0 Justifies.

Tn addition to the record cited, the record furtker dis-
¢loses thet applicant is the owmer of a prezeriptive right for
the tfénsportation of freight between Fopland and Lakeport, end

‘also a right between Lakeport and Upper Lake. This long esteb-

liched righ% appeers o heve beem satisfactory to applicent wntil

pr&ctically +wo years ogod cnd about the vime direct service Irom

San Francisco to Lakeport was estedblished by applicent end latex
trensferred %o Chapman. In Yhe past two years, according to the
testinony of applicant himselfl, <this exclusive heouling between
Topland and Lekeport hes - —-. diminished until now not ovexr 15
per cent of <the volume ic Yransported dY him. The remainder i3
transported by Lee D. Stoddard under alleged private contract,

end nis dusimess has grown in +two years sufficiens %o edsord 85

per cent of the volume between Zoplend and Lekeport, while appli-
cant™s volume has decressed %o approximetely 15 per cent. This

is the testimony of Stodderd as well es Xuppizger. It s the
contention of applicant that the authorized zervice condueted

oy hinm between Eoplené ané lakeport was droxern déﬁnlbyfillegal com-
vetition on vhe part of sSvoddaxd. The validity of Stodlaxd's
operations ir the instant pfoceedins 4z not bvefore us except
incidentally, end the reccord 1s not sulficient to pass judgment
upon it &t this time, but it is significant that dniing ‘he o

7e




yeers Stoddard has deexn conducting sexvice it hes been without
protest on the pert of applicant, Xuppinger.

It 45 ouxr opinion that reading these facts in comnection
with the fects of the Chepman operztion the conclusion is Justi-
Tied that copplicant was not averse 4o letting %this situetion con-
tinue in oxder o duild up direct tramsporvation from San Trancisco.
Aprlicant iz an experienced operator under & certificate frém this
Commission, is presumed 4o be thoroughly familiar with his rights
and also with the means of protecting his esuthorized service |
ageinst wnlawful invesion. Ee also mew o0f the rate at which
The operations of Stoddard were conducted and mede no effort,
by edjustment of 2is owmn retes, to meet competition at the be-
ginning or at eny tinme. Stbddard tesvified that he hauled Zor
practically every receiver of freight im Lakenort at different
Times and made distridution at an early hour in the nornirg.

Zxeidit No. 10 of Northuwestern Pacific Rallroad covering
the period from Jamuary 26, 1931, to Fedruery 28, 193, of arrival:s
and departures of trucks &t Eoplemd Zor the purpose of tTranspOTte
ing freight Yo Lakeport showed great irregulérity in the eppear-
ance of applicezt’'s truck at Hoplamd; 4in fact, for 13 days during
this period there is no record in +he exhinit of the Kuppinger
truck appeﬁring &% Eopland "atall. This, 1t was expleined
by epplicant, was dﬁe to the fact that on thosze dates in all‘
Drobabllity no shipments were consigred to him for tTransporta-
vione Attempté were made 10 Show that Stodderd had the goodwill
of protestant Northwestera Pzeific Railroad, dut the record'dées
not disclose that this cerrier had done other than'deliver freight
at Eopland end ixdiscriminately delivered it to all carriers uporn
the same termse.

Northwestern Pacific Reilroad Company service to Eopland

. : is ‘
end Ukiah, as has heretolfore been stated,/daily,with receipt of

freight in San Franciseo up 0 5:00 p.m. and delivery early nex:
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mofning at both Zopland and Tkish. The service proposed by
applicant is three times weekly and in addition he proposes

t0 make direct deiiverie: of Upper Lake, Lucerne, snéd also at
Xelseyville and Finley, poin%s slready served by public carriers.
Applicent®s entire case rests 2lmost wholly upon the testimony o
witnesses now using the Chapman service, in fact, all the witness=~
es from Sexn Francisco are users of the service.

L3 agalnst the witnesses produced DY apylilicant, the pro-
testent produced meny witnesses at lekeport, Xelseyville emd
Upner Lake to show that the services of 7. 4. Keifhley to Xelsey~
ville are satisfactory: that the servicésor Stoddard and Zeld
between Eoplend and lLekeport are setisfactory, emd that the service
‘of Chetaldl detween Tkiok and Upper Laoke, also serving Upper lake

Tillaes and IZucerne, are adequete aed satisfaciory.

»*

iccepting the figures of applicant es ¢o the quentity of

frelght aevailadle for & certificated service es proposed, we

Zind thet during the year 1930 Zreight heouled by Chapmen under
elleged private contract between Scm Francisco, and Lake County
poin¥ts aggregated 932 toms. In addition, he hauled Lrom Ieke
County %o Sen Fremeisco, as e contract carrier, 266 toms of deans.
'Dﬁring~the seme period Zuppinger, under his certificate to transport
furniture, hauled about 50 tons, and ac 2 contract cardiex aPProzi~
metely 550 tons of beans, the latter uxnder contract wivh the Cleax
~eke Tennery ot Upper Lake. It it the theory of applicent that

the aggregatioz of all tonnzge, both contract and urder .certificate,
will be hendled by cemtificeted service, Iin rouwnd xumbers, about
1800 toms a year. It is epplicant’s further theory that the
tonnege froz Clear Leke Cenmery will always de evailabdble +o him
because of his-financial interest Iin taet concern end his ability

&s & certificated operator to make o commodity rate to meet this

. Rovement, Eowever, this camnery hes heretofore alway:s contracted,

dnq'it;appears,legally, Tor the disposition of itz products. Te
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are inclizmed to believe that the only tonnege availadle for pro-
posed operations would be the merchendies zow availadle to Chepmen,
and the furniture prodebly not greater than a thousand 40nS. LD
plicant estimetes a quantity of six tons per load, which is'based--
ox " a dlvision of the groscs tonmnage, privete end pudblic of botk
operations, but for which the record does not show eny certainty
as to movement by 2o certified carrier.

fhg rates proposed by Kuppinger oz Treight not otherwise
gpecified, and blanketing Leke County points, are 66¢ pei 100
poundsc, except iz quentities 1n excess of 20,000 pounds,the rate
fixed Ls T7¢. Applicent inteands 0 use & refrigera~or truck in
whick all'commoditics, icizg free, will be trensported. He mekes
& rate of 76¢ uwwor freck meat, zalad dressing, mayonnelse, and‘
other refrigeiable items. Thisz, of course, is besed upon 2
schedule of three tixes weekly'with similer service for deliveiy
between Lakeport end Xelseyville, end also detweez Laleport and
TUpper Loke end Lucerze. The rate sitructure does nof appear out
of lize, cnd 1z © lesc thenm the combimed reil and truck rates now
avalledle.

in contrast, Northwestern Pacific Reilroed Compeny
maintains dallyzsexvice to Zoplard and Tkieh, and there i3 daily
service betweer each p0int and Leke County points by amthorized =
carriers. There is also daily sezvice over the express trodins o2
Northﬁestern Paclfic by the Rallwzy Express ALgency, Inc.;with
delly connection 4o lLeke County points.

| Ixhivit No. lehof protestent, Noritkwesterz Paéiri

Reilroad Compery, shows that itc tonrage for its entire systen
Nes decrecsed from 125,692 %oms inm 1921, Witk a2 revenue of $919;820
£0.58,;789 "tons Witk & revezue of $434;758 in 1930. Exhidit No.l7
of the zsame prétestant; soows that iz 1921 it opereted 2t a péo:it

of $204,156. In 1922, its profits were $173,85%; in 1923 4t lost
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$lo;208, an since that period its total arnual losses have aggre-
gated $1,459,3828 %o apd including the year 1930. It appears,
therefore, that the granting of the certilficate would, in a neasure,
impqir an already adeguate service by protestant cnd in eaddition
tena 10 impelr the service now maintoized Irom Eoplaﬁd and Tkick

by authorized truck exnd express cerriers to Xelseyville, Lakeport,
Upper Leke and Lucerze to Leke County points, and would Tesult 4z
slower snd less efficient service than now exists.

Tpon consideration of the whole record herein, 1% appears
£o us of doubtLul value to euthorize the sexvice proposed based upon
The palpaﬁle connivence dbetween applicant ané Chepman for a service
which eppears to us outside of the warrant of lew, and in view of
the doubtful need of the esteblisdment of the service proposed at

all, 1% is our conclusion, and we f£ind as & fact, “hat the applica~-

vion does not present either the necessery cualifications of the

applicant himself nor the afrirmetive proof of the necessity of the
public Ltzelf, to authorize a certificate herein. Accordingly,

en order denying the applicetion will de entered.

ORDTETR

CHARIES XUFPINGZR having made application to the Railroad
Commission for a certificate of public convenience amd necessity to
estadblisa auto tfucz service for the transpbrtation of propexrty
' between Lakeport sud Sen Francisco, via Foplend end certein inter-
| rediete points and %o consolilate such certificate with applicant's
exlsving operaiing rights, public hearings having been held, .the
matter heving veen duly submitied and now deing recdy for decision,

The RAIIROALD COMMISSION OF THE STATE OF CALIFOPNIA EEFEBY
DECLARPES thet pudblic convenience azd necessitﬁﬂdbtﬁgﬁrreQUire?rhc esteb-
lishment of service &s proposed by applicarnt, and

17 IS EEZRZBY QRDERED tket +he appiication bde, end the




seme neredby is deniled.

Deted at San Franeisco, Californiz, tais ziéf dey of
June, 193.

WAl

A %/
, Co ssioners. i




