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Coxplainont 4s a corporction engagel In the momulactur-
ing, duying anc selling of cement. D32y coxmpleint filed July &,
2630, end as amended July 29, 1930, it 1s alleged that the charg~

s zesessod and collected on two carloads of castings foxwarded
from Los Lngeles to Monolith during July 1928 were in excess of
those specified Ln fefendant's scheules olfective at the time,
in violation of Section 17(a) of the Public Utilities.£¢t.

Reparation only is sought. ZRztes are stated In cents
por 100 pounis.

Coxpliaicant cad defendant agroed to sudbmit the proceed-
ing under tho shortened procedure plan without a formal hearing.

Yonolith 1s on the mein line of the Soutlhorm Deciflic
Compeny 1.7 miles north of Los angeles. Chaxges were assessed
on complainantts shipmezts Of cacstizgs oa “he daszis of The Stk

class rate of 47 cexnts, sudbject to o minimum weight of 40,000

pounds. The rating Is provided im Item 5 page I1 of Supplenment




No. 9 to Comsolideted Freight Ciassification No. 5, C.R.C. No.

4i2 0L T, W. Gorph, Lgext. This Ltexm enpllies on "Liners, Ereazt
or =né, for Sell, Bar or Tube Miils™ and appears under the main
heading of ™dachinery and lachines” znd the sub-heading "Crusker,
Breaker or Grinder Parts, Coal, OTe or Stone, iron or steol.
Coxmplainant seeks & rate of 35 ¢ents, mirimum 40,()00
poundes, applicedble on Ironm and steel "Castlings, rough™ Irom 1os
Logeles to Momolfith, pudblished In Ttem 4705 Series of Southerm
Pocific Company, Locsl, Joint and Froportional Freight Toxrif?s
73C-C, C.R.C. 2904. IT iz alzo contendoed by compleinant énd con=
cedel by defendant that the hillel weights are in error in that
they exceed the involce weights of 42,120 pournds on Car 2 3100
and 44,870 pounds on Car SP 31757, sudject To the estadlizhed
minimmuam. |
The record shows thev the shipments consisted of Durox
liners in the form of rough iron cestings ec from the mold upén
whick no mackine work wés done either belore shipment or subse—
cuent thereto. They containeld o =smell Dercentage of nickel added
to give toughmness to tre casting. IV appears however that iron
end steel castings genmerally contain e certain smourt of alloy
and this fact 1s not In issue.
Tre classification in 288ition o the itexm on limers
already referred 10 provides a rating on "Iron or Steel Castings
N.C.T.2.N., in the rough (castings as from the mold * *)"; A
rote in connection with thiz rating readsz as Lollows:
m™wote 5 = Where a casting iz the rough constivutes
an arvicle for which e specilic clessiliceation Ltem Or
rese Lz provided whon in en wnfinished coadition, or where
a casting in the rough requires no furiher worx delore be-
coming a Liniched article Lfor which & specific clescsifica-
tion item or rate ig provided, such specilfic classifico-~
tior item or rate must be usel ari the Castings, N.0.I.Z2.
N. rating will not apply.”™

Defendents contend ths.‘a inesmuck as the liners were not

furthor machined at destinstion dut were used in the mill:z




precisely as they came from %the molls, Note 5 Just quoted oper-
ates %0 remove them frox the rough casting description, both az
to class and commodity retes. That in the absence of a commoldity
rate 47 does remove them from the rougk casting description of
the Classification is not disputed. The coxmodilty item (No.4705)
Lowever applies on Iron and steel erticles, viz., castings, rough,
the only restriction or qualificetion being that they mmst de
Trough™. Compleinant's shipments consisted of rough castings,
used in the state in whick tkey came from the meld, and in the
ebsence of & restrictlion ix the ccxmodity itex sixilar to that
provided i Note S in the Classificatiox, the rate in Itex XNo.
4705 wzs properly applicedle.

Defendent furthermore guesticns the right of this Com-
mission to award reparatién in cgses where rates in excess of

those nzmed in carriers' tariffs have been appiied. Section

71(a) of the Public Utilities act reeds in pa&rt as follows:

"Rhen coxpleaint has Deen made to the Commission come-
cerning any rate, fzre, toll, rental or charge * * * znd
the Comniscsion hes found after investigation that the pub-
lic utility has chearged an unreasozable, excessive or dis=
criminatory amownt * * * the Comrission may ordex thet the
public utility make due reparation %0 the complainent
thexrelor * * =« w

The Term Texcessive™ used in this section hes besn ¢conw

strued to mean in excess of the tariff., (San Francisco drtichoke

ASsB. vs. Ocean Shore R. Co., & C.R.C. 519; Mills S.V.0.& C.Truil

Co. vs. Southern Pacific Co., 9 C.R.C. 80; Geo. E. Croley Co. Inc.

vs. Southern Pacific Co. et sl., 33 C.R.C. 565. 3See also 3.T.& S.

T, 2v. et al. vs. Railrosd Cormmission et al. (April 27, 1931), 81
Cal. Dec. 667.)

Upon. consideration of all the facts of rocord we axre of
the opinion snd Lind that the charges collected were Inapplicadle
under the tariffs in that they exceeded 35 ceats per 100 pounds
based on lanvoice weights protecting a minimum of 40,000 pounds
per car; that compleinant made the shipments as described, paid
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and dore the charges thercon and it entitled to reparation
with interest at &% per enmum.

The exact amount of reparation due is not of record.
Ccomplainent will .cubmit to defendant for verification & statement
of the shipments made and upon payzment of reparaticn delendent
will zotify tie Commission the emount thereof. Should it not be
possidle %o reasch an sgreement &s to the reparstion awgrd the mat-
ter may de referred to the Commission for Zurther attentlion axd the

aatry of a supplemertal order should such de zecessery.

This cese being &t issue upon coxmpleint and answer ox
*ile, full investigetion of tie rmatters and things involved hav-
ing been had, and besing this order on the findings of fact and tke
conclusions contained in the opinion whick precedes this oxder,

I7 IS TERFEY CRDIERED that &efendant, Southern Racifiic Com
pery, be and it is heredby suthorized aad directed t0 refund to con-
plainent, Xonolith Portland Cemeat Company, together with interest
at six (6) per cent. per anxum, all charges collected for the trans-
portation from Los ingeles to Monolith of the shipments of castings
invoived in this proceeding in excess of those that would bave ac—
erued on beasis of & rete of 35 cents per 100 pounds st actual Ine
voice weights subject to 2 minimum weight of 40,000 pound.. per car.

Duted at San Francisco, Californisa, this é Cay
of June, 193l1.
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