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Pecisiom No. 2.5/ 7.

BEFORE TEE RLILROAD CWSSIOX OF TEE STATE OF CAIIFORNIA

OUPSEX BROS., & co-pertrexship
consisting of 4. C. and
J. B. OQutsen,
Coxplainan®,
TS.

SOUTHEERN PACIFIC CONPANY,
& corporation,

Defendant,

Carl R._Schulz 2né Max B. Schulz, for
complainant.

James E. Lyons and A. L. Whittle, ®y 4. L.
Writtle, Zor defendant. _

BY TEE COMMISSION:

By compleint £iled September 18, 1930, coxmplainant,
s partzership consisting of A. C. and J. B. Cutsez, alleges
that during the two year period immedistely preceding the fil~-
ing thereol, defendant, contrery 1o ths rrovisions of Section
21, Axticle XIT of the State Constitution and Sectloxn 24 Of the
Public Utilities Act, assessed and collected charges on shipments
of grein and grain products which exceeded Those cORTEXPOTATGOUS— '
ly applicadle to like shipments from the seame points of oxrigin,
moving ower the same route and destined to a more distant station.
Reparation and rates for the future are sought. IEx-
copt as otherwise shown rates are stated in cenis per 100 pounds.
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A public hearing was held defore Examiner Geary &t San
Fruncisco, and the case havﬁg deen duly submitted ard driefs
*5led is now ready for an opinion and order.

Complainant's shipments originateld at points in the Sac-
ramento Valley, were milled Ln transit at Sax Francisco and were
sudsequertly forwarded to Soutk San Francisco, a poiat within the
San Francisco switching limits. The milling in traxsit service
was performed ox the Western Pacific Rallroad at San Framcisco.

e evidence snd tegtimony were confined t0 a single
' shipment. Ox July 19, 1930, complainant texfered to defendant
&t Ssn Trancisco for shipment t0 Soutk San Frencisco Car SP 26496
conteining 800 sacks of rolled darley welighing 60,600 pounds.

The dill of lading contaized appropriate reference 1o and was ace
compenied by a duly -ecorded freight bill covering a carlioed of
whole bariey which hed previously deen traxsported fran Orddend
ard on which eharges had bdeex pail on desis of the lawfully &p-
plicadle rate of 22% ceats Zox the line mul via the Scuthern
Preiric plus $2.70 per car accruing to the Western Pacific for
the switching movement. The total indound charge on the ship-
ment in quostiox smounted to $130.05. This rate also applies

on rolled darley. The car was refused by defendant and was
thereupon tendered to the Wostern Pacific Rallrosd for traus-

portation to South San Francisco via its lire and the Southern

Peeific Company. TFor this service an additionmal charge axouwmat-
ing %0 $19.05 was paid dy complainant, making & total charge of
$158.10 for the imbound and outbound movements. The 22%-cext
rate assessed on the indound movement is likewise | applicadle
to whole or rolled barley from Orddend to Redwood City, & poimt
on the Southerxz Pacific Company 25 miles beyond San Frarcisco.
On. shipments moving under this rate milling ixn transit is per-
mitted at Sen Francisco at points on the Western Pacific Rail-
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roed without extra charge other thar switching charges Of $5.40
per car. Ead complainsnt's shipment moved +0 Redwoold City the
sggregate charge froam Or&dend wonld have dbeer $141.75.

The soleé question here presexted ic wbether or not
Sections 21 of Article XIT of the Stzte Copstitution and 24 of
the Pudblic Utilities ict exe coniraveumed by the assessing of
this greater charge on shipments milled in transit at Sen Fran-
cisco axd moving to & point withinm the switcling 1imits of Sax
Francisco, than on like shipments moving 0 the more dlistent
point of Redwood City. South San Frencisco is directly ixter—

zedixte to Redwoold City in the movement ITOm Ordbend via San

Franclisco.

. Prior to the Commission's Decision No. 8221 of Octo-
Yeor 11, 1820, in South San Frencisco Chamber of CoTmerce VS.

Seutherz Pucific Company et al., 18 C.R.C. 997, South San Fran-

cisco was pot within the San Fremcisco ewiteching limits. Com~-
pleinant points to the Lact thet at that time the collecting of
& grezter chargo on shipments destined to South Sm Framcisco
than was collected on like shipments demﬁad to Relwood City
would have Deen & clear vioclation of she lomg snd short baul
provisions, and contexds that 1omsmach as all the physical facts
remsin unchanged, the mere tarilf ckange wteredy the sxitching
1imits of San Fraxcisco were extended to include South Sex Fram—
ciseo cannot meke lawful the assesging of ckexges which would
otherwise de unlewlul. -

Defendant apperextly rests its c:e.se; upor three points:
wirst, that whex this and like shipments were delivered to com-
plainent's mill at San Fraxciseo they hal reached their fiosl
destination and the contract of carrisge was completed; second,
that the shipment to Redwood City involved & line hexX movemen?t
froz San Francisco, whereas that destizmed To South San Francisco
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involved = switching movement, and that because of this &5iffer-
ence in the character of the movement the long and short hewl
Provisions were not contravened; third, that the Commission has
10 Jurisdiction t0 award reparation dBeczuse of wmanthorized de-
partures frox the lorg and short kaul provisions of the Act and
the Comstitution. Our Jurisdiction to award reparation because
of long and siort hsul deperfures has since beexn upheld dy the
Califorpia Supreme Couxt in A.T.& S.F.Ry.Co. ot al,, ¥s. Reile
roed Commiss=ion et =l. (April 27, 193l), 81 Cal. Dec. 66&7.
Defendantts first contentior rests uwpoz the Coxmis-~

siorts 2inding In Sen Frapcisco Milling Co. Ltd. vs. Southern

Ppcific Co. et 21,, 28 C.R.C. 870. There the question was one
of tariff interpretation. We held that the tem "dastination™
contained in defendant's terminal tariff relating t0 x=illing
iz transit privileges mesxt the original billed destingtion and

14 not comprehend x point deyormd dut located in the sams switch-
ing limits. This f£inding hes no bearing oz the questiox to de
deternined here, as regardless of wiat the term "destinetion™
meent in the terminal teriff it is clear thst the ultimste des~
tination of the shirment here considered was South Sam Franeisco
end the m{llins in tracsit at cozplainant’s mill was dut an inci-
dert in the throughk movexment. There was 2O more dresk In the con-
tinuity of the shipment Dy reason of its being milled in transit
&t & point within the San Frauncisco switcking limits, than 1 a
like stipment hzd dDeex sudsequenily roshipped to Redwool City.
Trancit privileges Test wpor & fiction that the incoming and out-
going services create a ccntinuwous movement. (Central R.R.CO.
vs. United States, 257 U.S. 247.)

Neither can it de s2ild that there was no Iong and short
haul depariture Decause part of the havl consisted of a switching

movenent. This issue was before the Commission ITn the Matter of
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the Revision of Tari?? Items, etc., 28 C.R.C.440; In the Matter of

the Investication of Long and Short Hsul Depertures, 32 C.R.C.

655; Chemberlsin Co. Inc. vs. A.T.& S.F.Ry.Co. et al,, 35 C.R.C.

63, and Gecided adversely to defendexnt's conterxtion.

TUpon considerztion of all the facis of record we are
of the opinion axnd Lind that the assessing and collecting of charg-
es on shipments milled in trexrcsit zt Sen Francisco and sudsequent-
ly foxwerded toO Soutk San Francisco greater than those contezpo-
ranecusly appllicsdle 20 shipments moving over the sameroute 0O
Relwoold City, was axnld Is In violation of Article XII Section 21
of th» Comstitution of the Stzate of California and of Seciion
24(a) of the Public Utilities dct. Complainsnt also seeks repa~
ration. This 1% is amtitled to mder tbe doctrie of Sen Fran-
cisco Uilline Company ¥s. S. P. CO., 34 C.R.C. 453, provided It
pald exd bore the chargeé on the shirments here at issuwe. Witk

the exception of 2 single shipment the record is silen” zs to
this phase of the proceeding. The case will be held open Zor
g period of ‘60 day;. t0 allow complainant to present prool as to
the payment and dearing of the clarges.
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This case havizg been duly hesard and sudmitted, full
investigation of the metters and tkings involved having beexn had,
and basing this order on tke £indings of fact and the conclusions
contained in the opinion which precedes this order,

17 IS TEREEY ORDERED that deferndant Southern Pacific
Company be and it 1s heredy ordered 0O Temove the violgtiox of
Section 21 Artfele XIT of the State Coustitution and Section
24(e) of tie Pudbiic Utilitles Act Zound to exist {n the opirion
which precedes this order, and therealter to adbstain fron apply-
ing, assessing or c¢ollecting transportation charges on the traflic
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more specifically descrided in the opinion wh;ch precedes this
orfer, which exceed in the aggregate the charges contemporaxe-
ously applimeblo‘ oz like traffic moving over the sams route %0
the more &istent poixt of Redwood City, unless and until autkor~
1ty is odtained Zrom the Commisslor to &opexrt Zrom the provisions
o said Section 21 Article IIT of the State Constitutioz and Sec—
tion 24(e) of the Public TUtilitles Act.

' IT IS EEREBY FURTEER ORDERED that this proceeding de
and it is heredy held open for a period of sixty (60) days from
the date hereor to sllow coxmplainant to prezent proper prool that
it peid and bere the charges on the shipments in queat;.on.

Dated at Sen Francisco, Californim, this (’é day
of June, 183l. -
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Com..ss;dner




