
Dee1si<:U No'. 

OUtsmf BROS.. a co-:PU"tner8h:tp 
consisting ot .L C. and 
J'. B. OU'tsen., 

Compla1nan t, 

soo~ PACIFIC CO!I?.Q."Y, 
a corporatio:c.. 

ca.:se No. 2919. 

C8%'1 B. Schulz. cd Max B. Schulz, -tor 
compla1na:O.t. 

3"lJ'JJJ.es E. Lyons and A.. L. Wl:U ttle, b7 J.. L. 
Wh1 ttle, tor 4et'endan t. 

BY' THE COMliCtSSION: 

OPINION" -_ .... _--- .... 
By complaint r1l.ed september 18. 1930, eompla1nant.. 

a panner.sh1p e~1st1:og ot A. c. and ~. Be Outsell, ellegcs 

tb8:t duritIS the two year period 1mmediate~ :precod1D& the t'1l.-

1Dg thereo~, de:ten&mt, eontrery to the proVisions o~ Soet1oxa. 

2l., .Article XII o~ the State Constitution and section 2.fr. of' tho 

Pttb11c Ut111t1es Act,. a:ssessed a%¥1 eollect"ved ch.e.rges Oll shipments 

ot grain ard gram products wll!.oh exceeded those QO:l.'telXI:pO~. 

1:3' applicable to llke sh1pIllO%lts trom the sa:m.e ;p<>:1nts. o~ or1g~ 

moving owr the. sse route and dest1ued to a more diat8Xl.t .z:te.t1on. 

Reparation and rates t:or the t:ub:e 8%'0 sought.. Ex-

cept as o~herw1se shown rates- ~e ~ted 111 cen:ts per 100 pounda. 
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A. public heanXl6 wa$ held betore 'Examiner' Gee.ry at san 

F'ranc.1$co, and ":he case having been duly su'bll11tted and br1~$ 

tiled is now ready tor an op1n1on and order. 

Compla;Sntlllt's 3h1pments originated at po1n.ts in the Sac-

ramento Valley-, wore milled 1n tra:c.sit at San F:z=anc1sco d 'Woro 

s'UbsequentJs forwarded to SOuth San ~c1sco·, eo :pont w1tldn tbe 

san ~e1seo 5W1t~1ng 11mits. ~ milling 1n transit service 

'liaS po~orme~ on t.he Westem ?ae1r1c Railroad at San Fra:1e1seo. 

The evidenee alld test~ were eo:c.nned to a stagla 

sM.;pm&nt. On ~"O.l.y~, 1930, compla1ne:o.t te~ed to 4~eMant 

4t san Francisco tor s:biP:IleD.t to South Sen Frenc~eo car SP 2Q.i96 

co:o:ta1nillg 800 sacks of rolled b1s:ley we 19b1ng eo ,,500 l'O'tzXl,ds. 

~e bill ot lading contained appropriate re:te:ence to end was ae-

companied. lr.r a duly ::oeorded ~1gh t bill. C:o;'e.r1:ng a carload o"r 

whole barley which b$.d :pre.T1ously 'been tx:a::ISPorted n<m Orttbend. 

end on wll10h clJarges had been paid on basis or the la .. tul~ ap-

plica ble :re:te or 22~ cent s to::- the lln~ leta. v1o. tho sou.thern 

Pae1tic plus $2.'10 ~r ear aecro.1:og to the Westem p&c1ric :ror 

the n:1tching moveme:c.t. ~e total 1nbOtre.d charge ~ the ship-

mfIllt in quost1c.c a:DOttC.ted to $1.39.05. ~s %a't$ also aw11es. 

=: rolle~ barleY'. ~e cs.r u.s reta.sed. 'tt.r det'endant end wa.s 

thereupon tende=ed to the Wc=tern PaeU1e Ra1hoad. tor trans-

portation to Sottth Sen :r.rane1soo Via its line and tl:le SOUthem 

Paettie co~. For th13 service an add1t1onal charge coant-
1ng to $19.05 "4$ pe.1d by eomplai1l8Jlt,. making a total. cherge etr 

$158.10 tor the inbotlnd and outbot:l:l4 movements. fb.e ZZi-ee:.t 

~te assessed on the inbound movement is llkowise applicable 

to whole or rolled barley- !%Om Ordbcd to Redwood Cit,.. e. po1nt 

Oll the southern heine Co~~ 25· m1l.0$' 'be:yo:c.d san Francisco. 
On ~1:pme:c.ts mov1llg under this mote mil1111S !n ~1't 15 per-

m:1.tted at San Franc1$co at po11lts on the Wester.a. Pe.c1r1c RaU-



~d without extra· charge other than sw1tel:l1ng che:rgea ot $5.40 

per ear. Bad eorc;>lainant t s sh1pment moved to Redwood. City the 

aggregate ehe.rgo 1':'~ Or~d would bave been $l4l.15. 

the sole ques.t1011. he:e ~s~...ed is whether CJr not 

Sections 21 or .t.rtiole XII: r.¥r the Stete COns.t1 tution ~ U cit 

the Publie Ut111.t1ee. Act aTe co::t~ened by the asseS$1ng O't 

th.1:s g:rea;ter cll8:rge on :rl:i.!.l;lme:. ts m1ll~ 1n trans1 t a.t SaU. Fran-

e18co e.m :mov~ to a POint w1th17l. the S'II'1t~ l1m1ts ot San 

Frene1sco. than on l1lco shipments lllOv1Dg to tl:I.e more d1ste:z:tt. 

pout ~ Redwood. C1ty. So\l.-th San !raneiseo 18 directly 1lxter-

:ced1a'te to Redwo~ City 1n tbe movement t:eom Ordbe1l4 via San 

Fl!'e.nc1sco. 

. ?r'1or to 'the Co:mmission.t 80 Decision. No. S22l. or 0cto-

ber ll, 1920, 1n SOuth San Francisoo· Ch8mber o~ Commerce vs. 

SOUthern Pae1t'1e company et 81., 18 C.lt.C. 99'1, SOUth san Fran-

e1seo was. not within the San ~ei$CO S'l'itehill€: l.1m1ts. com-
pla1nant po1D:ts to the t'aet that at that t1l:Ce tbD coll.ect~ o't 

a ~ter ebarge on ~1pments de::t1ned to SOuth Sec. ]"renc1seo 

th.a:a. was eol~eeted on l1lce shipments. destmed to Redwood c.:1.ty 

':JOuld lJav.O been a clear violation or the lo:c:g end short :haul. 

pJ:OV1s10n3, aM eon.tel:.ds that 1Xtasmttch as all tile phys1cal !acts. 

remain unchanged, the :mere tar1tt eb"nge 1rl::.e:z:eb:r the $'Ir1teb1
X2g 

l1m1ts ot San Fre.neise<> were exten6.ed to 1nelud.e SOuth StC Fra:Il-

cisco ee;m.ot make law:tul tho o.ssess1ng or c:l:..e:gos which. would 

othon1ae. 'be ~. 

De!endant appe:ently- re·sts its ea£;8 tr.pCn three po1nts: 

First, th4t when this and l.1ko 3h1pments .. ere dolivered to oom-

:pla1nantt S m1ll. a.t San ]'ranc~seo 't))ey had :resebed tbeir t1Dal. 

deZ't1llat1on a:c.~ the contract o'! ~ 'WU complo'ted; second~ 
tb::.t the sh1pmellt to Redwood C1ty 1nvol-v:ed ". l1ne :be.ul. move:meu~ 

t'J:O::t san Fre.neiseor wh~s that destined to SOUth Son Francisco 
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1nvo~ved a sw:1tcl:liXtg XDOvement, and. ~t. 'because or this d1...*:c-

ceo in the ~eter cr the movo:nen.t the lo:cg o.~ s.mrt haul 

,rov1s1on:s wore not cont:a:vened; third. that the Comm1ss1on M.s 

no jurisdiction to award r8pUat:ion because o-r tma"Ctt~1zed de-

:partw:es trom the long and short ha'tll. pr~ioIl..3 or tbe .A.ct. axd 

the Constitution. au:- jurisdiction to a'n%~ repal:'tltion boeatzSe 

of lOllg and short llaul. depcrtu.-es hc.s since been upheld b7 t~ 
Ca11t'orn1a SUpreme Caa..-t 1l:l A.. T.& S.? eRz.CO. et al., V5. ~

roed Commission et al. {J.;pr1l. 2:l, 19Z1}, Sl Cal. Dec. 657. 

Deten~' s t1rst eontention rests upo%t tho Comm:1:s-

.no::.:s t1:c.d.1Itg in Sen Franeis.oo M1llinS Co .. Ltd. vs. SOtlthern 

Pae1t'1c Co. et al., 28 C .. R.C. 870-.. There the que:st1o:c. was ona 

or tar1t:r 1n:torpretat1on. We he~ that the tem "'de:r:t :1:aat1on'" 

contained in detendaut' s ~ taritt' rerlat1xlg to ;milling 

in tra=.s.1t lir1T1lc~ Il:IeGt the or1g1:r:.al billed des't:1lls.t1on and 

did :lOt comprehend a point'b«1Ond. but located ill the =- SWitch-

1ll.g l1m1ts. This t':1ndin e bas :0 bear1ng 0:::' 'the quea.t1on to· be 

determined hera, as ~ess 0: what tlle term ... cre-S'tmatiOn ... 

meant ill tbe t&:'m.1nal tar1tt it is cle«: that the ul.t1:late des-

t1Dat1011 or the shipment here considered wa.:s SOUth sac. FrancisCo 

end tho m.1lllng in ~1t at ocmpl.e1nctY s m1ll. was but a:a. 1n.e1-

de~t 1n the through l'llO'V'emen t. There was no more break 1n. the eon-

t1nu1ty or the shipment by reason 0: its be1l:lg m1lled in transit 

at a point- w1th!n the Sen Frane15CO srltch1l:lg l1m.1t$, than 1t' a 

like sh1pmtlXlt had ~ subsoquent17 reaM;>ped to Redwood City. 

Tl"an.c;1t priviloges reat UPOXt a t1ot1011 that the incom1ttg 8o:ad out-

gQ'ing serv~s cretltte a ccntm.uous movement. (Central'R.R.Co. 

TS. united States, 257 U.S. 247.) 

Neither can it bo 8a1d that thoro W4$ no long =4 ~ort 

haul d~ boeat13e part at t:be haul. cons1s.tod ot a sw1tch1l:lg 

movement. Th.1s 1$:=0 was be~orc t,1:1e COmm1ss1.on III tbe ~tter ~ 



the Revision O'f Tsr1t't' Ite:ns, etc., 28 C.R.C.440; In the Matter o-r 
tlle Investigation o-r Lonp; and Short Haul De;pe;;tu..-e~, 32 C.R.C. 

655; Chemberl.e.1n Co. Ine. VS • .A".T.&' S.'F.Ry.CO. at al., 3S C..s.C. 

63, and decided adversely' to detea:z.~t' s eo:c.te::t1011. 

U.pon eo~idera.t1o:a. ot e.l.l. the tacts or record we are 

or. the op1n10:l. and :t1Dd tl:lat the anessi:c.g a:d eolleet1:cg or eher€::,," 

$~ on shipments m111e~ in trensit at Sen Fre.l:tc1seo and subsequent-

ly'torwsrded to Sou~ San Frane1sco greater ~llan those con"ee:cpo-

=-«C.eous!y a:pp11ea.ble to 3hip:lell.ts mov1ne over tlle =:r:DII!)l'Ot1te to 

Re'wood. C1't7. was and i= 1n violation or .Article XII: sectiQn 21 

0-: t2 Con=t1tut.1on O'! 'the state ot: Call1'orn1a end or Se~ion 
~(a) ot: the PUblic Utilities .J.ct. CompIa:1:aent also seek:; repa-

ration.. This it ~ ~t1tled to tm.dcr tbe dootrine ot Sen Fren-

cisco 'M11:l.1:;g Company vs. s. P. Co., 31;.. C.R.C. 453, pronded it 

paid e:c:d bore 'the ehe.rges on the sh1,mCIl.'~S here: at lssue. With 

the exception o~ a smgle shipment the record is s11e~ as to 

this pllase ot 12le proeeed1llg. The· case will be helct open to': 

a period or 60 days to allow canpla1nant to present i},roo:t as to 

tm payment. and bea~1ng o't t~e eharges. 

ORDER ............ -_ .... 
This ease hav1:g been duly heard end submit't:.ed, :tull. 

1nvest!gat1on or the matters and th1lle;s 1n.volved having been had, 

and basing th~ or.der on the findings of fact and the eonclus1on.a 

conta1ued in the op1n1on. which precedes this order, 
IT IS ~ OBD:E:aE:O that det'en~t southern Pac1tic 

Coo.pa:c.y be am it is hereb;y ordered to ~e the v1olat1O:z:t Ol:! 

seotion 2.l J.J!'t1cle XII o"r the State Const1 tut 1 OXt and seet1o::2. 

~Cal ot tl:e PUblic Util.ities Act ~ou:n.d to exist in the opin1cn 

wh 10h J;>roeede s th1s order, and theree.~tel:' to abstain. trom awl7-
illg, asse-s::1ng or eolleeti:c.g tra:lSPortat1on eharges on the t:r~~c 

. 
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• 
more. spe.e1t1eal.ly desC%'ibod in the op1lnOll whioh ~ce4es this 

order, wh10h exceed in the aggregate the charges con.tem,POrane-

ousl.y aw11ceble 0:. like- tre.tt1.c lZX>Ving over the saxze ~ve to 

the more d1s.ten t point ot Redwood City, unless. and tmtU ,8.':1tb.o:-

1ty is obtained trom the Comr::t1Ss.10Xl to 4epert trom the ~:r:OT1s10Xt.$ 

o't said section. 21 .Article XII o-r the st~te Constitution all4 SOc-

t1o: 24(a} o'! the ?'aJ)lic Ut111t1as .let. 

IT IS :e::EREBY FORXEER ORDERED tho. t this ;proeeed1Ilg be 

a!ld it 1$ herel1,r' held open tor e. l)er1od ot siXtY (60) days !rem 

the ~'tO hereQ!> to allow COM,Pla ~t to pre.sont l'%'opor ~root the."t 

it pet1d and 'bare the eharge~ on the shipments 1:0. quest10·n,. 

Dated at Se.n l'rsne1seo, cal~o:rn1a, this I€/d.. day 

ot J:'ane, 19:5l. 
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