Decision No. 2aR49.

BEFORE TEE RAIIROAD CARLISSION CF TEE STATE CF CALIFORNIA

CINFIRE STEEL COXPANT,
Conmplainant,
Case Xo. 2950.

105 ANGELES JUNCTION RAILWAY COMPINT,
SOUTEERN PLCIFIC COMRANT,

)
)
)
)
VTEe )
)
)
)
)
)

Defendants.

Y. 0. Conaway, for c¢omplainant.

¥elter S. Wheaton axd Gibsozm, Duun & Crutcler,
by Woodwaxrd M. Taylor, for defendsnt los
Lageles Junction Rallway Compeny.

L. Burton Masor, for defemdent Southern
Peciftic Company.

BY TEE COMMISSION:

OPIXNIOKX

Gen*ire Steel Compeny is & fictitious name IOT a
division of the T=uscon Steel Compeny, & Mickigen corporation.
By complaint filed October 31, 1930, exd &s emended a% the
nearing it 1s elleged tkat the charges assessed and collected
+o0> the transportation Of oxe carload of structural steel ship-
ved November 1, 1928, from Los Angeles to Ione and restipped
November 5, 1928, Ironm Tone %o Los Angeles, were ix excess of
those applicedle under the terifls, in violation of Section 17
02 the Public Ttilities Act.

Reparation only is sought. Rates are stated in centls
per 100 pounds.




A public heering was helld berfore Exaniner Gesry at los
Angeles, and the case having deen duly heard and submitted Iis now
ready Zor an opirciorn and order.

The campleint imvolves one carlosd of structural steel
(metal lath) loaded ox ZF 20613, originating on the Los ingeles
Junction Railwey Compeny at Los ingeles, aad tramsported to Toze,
g point on & branch of the Southern Pacific COnpAny 40 miles east
of Sen Francisco. Upon arrival at Ione the shipment with the ex-
ception of a few Darts was refused by the consigree and ordered
returned t© complainant at Loz ingeles. Charges were assessed
and collected on the basls of tie 5tk class rate of 54% cemts for
both the original apd the return movements. The rate ané clarges
acsessed axd collected for the original movement, Los ingeles %o
Tore, are not under attack. Complainant asxs tast for the return
wovement one balf of the outbouni rate be charged, as provided for
iz Tule 135 of Pacific Freight Terif? Zureau Exception Sheet 1=,
¢.R.C. 437, F. W. Gomph, Agent. Tkis rule provides that on re-
warned shipments ome dalf the outdound rate will be assessed if
(1) the goolds are rresented to carrier within ten days from tho
gate of the delivery order of original movement; (2) all charges
are prepaid or gusranieed and the waybills covering the relwrx
movement 2né the shipping receipt show reference tO the original
outbound shipment and waybill; and (3) the goods are returned
over the same route axd line as the originel outhound movement.
The first and third requirements of the rule were complied with.
The pecord also shows the second requirement of the rule in 30
far as the prepayxment or g-ua:an'beo ol tie rréight cherges was
corcernod was complied with dut that the bIIL of lading (shiprizg
receipt) @14 not show reference o e originel outbound skip-

ment. Because of this defendsnts declined to apply one kelf of




the outhound rate on the returned skipment.

The Tacts essentiel to & proper interpretestion of
this portion of the rule may be briefly summerized as follows:
mhe shipmert was bdilled from Los ingeles on November 1, 1928,
and was delivered %o the consignee at Ione, who removed & por-
tion 02 the shipment and returnel the balance thereof o coa-
plainsnt on Novembex 5, 1928. The agent at lome actually £ill-
ed out the dill of lading dut feiled 10 make referexce to the
outhound shipmezt. The consigree of the original shipment was
the skipper and he signed the bill of leding. Upon arrivel of
the shipment at Los .{..ngele:'; deferdant assessed and collected
onoe half the outbou;xd. rate or the assumption that the shipment
was deing returned, as indicated by the following uotation oo
the freight bill:

Rule 135 exception sheet A-C returned chipment

cer billed out on Jet. Sta. L.i. Col. ¥B of 1ll-1-28
to Jome, Calil.™

Derendant states that the information on the Lreight
»ill was placed there in error, as the weybill conteined no
reference to this deing a returned shipment. The eXTOr wWas
discovered and a balance due b1ll was rendered increasing the
‘cherges to the basis of the full locel. lecording to the d1ill-
ing clerk®'s notatioz on the balence due P4ll the charges were
increased solely because of the absence 0L & proper rzeleronce
4o the original outbount shipment on the pill of ladip.g. The
crarges were peid without protest by conplainent et that time.

Approximetely 18 montks later ihis conplai.n'.:'ms £iled.

The issue is thus parrowed To a question of whether

the absence of reference tO tie originsl omtbound shipment on




the d1ll of ladiag precludes coxpleinant from applying Rule

135 of the Exception Sheet. The rule does not specifically

stete who shall be responsible for Placing on the BIldl of lad-
ing reference to the outbourd shipment. 4s already stated, the
agent at Ione actually mede out the dill ¢f lading on ilnsiruct-
fons froxm the shipper, who signed it, and under a falr construct-
fom of Rule 135 t:ke agent should have made the proper zoltation
thereon provided he had kuowledge thaet the shipment was beling
returned. The consignor who signed the dill of lading written
by the Southern Pacific agent at Ione, may nov have referred

t0 the fact that the consigarent was & return shipment, bdul cer-
tainly this incident was understood by all interested parties.

+ the Los ingeles office had the detalils is not disputed, for
as heretofore stated the freight bill originally rendered compu-
ted the charges et one hall of the outbound rzte and & notatlon
on the Zreight »ill stated:

meturned shipment car dilled out oz Jet. Sta.
L.i. Csl. WB of 1l~-1-28 to Ione, Calif.”

This defendant was legally coxrect in protecting the in-
tegrity of the tariff and relfraining froz adjusting ihe ¢harges
without proper suthority. =However, it is the duty of this Cormis—
siom to take judicial notice of facts revealed dy the record ant
employ those Zacts to do Justice to all perties. We are of the
opinion and Zind that the Teasonsdle clarges were those computed
wder the provisions of Rule 135 of tiae tariff and that couplain-
ent is entitled to Treparation rerfund of $109.70 with interest at

6 per cent.

This case heving deen duly heard and zubmitted, full

investigation of the matters end things involved having beex had,

&.




and basing this order on tke findings of fact and The conclusions
ntained in the preceding opinionm,

IT IS EERESY ORDERED that defexdant Southerrn Pacific
Company be and it is hereby authorized to refund $109.70, with
interest at six (6) per cent. per annum, O coxplainant, Genfire
Steel Company, on account of the retwrn shipment from Ione to Los
Angeles of the carload of structural steel involved in this pro=-
ceeding.

Dated &t Ser Franciseo, Californls, this .:?472¥féay

of June, 193l.
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commissioners.




