Decision No.

BEFORE THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA,

J. W. SILVA,
Complainant,
vs, Case No, 3017.
FRANK HOOVER,
| Defendant.
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Exrvin §. Best for Complainant.
A, E. Waxth and ¢, C. Baker for Defendant.. .

¥, S. Johmson for Southern Pacific Company,
Intervenexr on behalf of Complainant.

BY THE COMEISSION:

J. W. Silva, corplainant in the above entitled procseding,
complains and alleges in substance and effect that Frank Hoover
has for about two years 1ast past been'operating aute trucks as
o common carczier in the business of transporvation of »nroperty
for compensation between Salinas and San Franclsco and Salinas
and Cakland and intermediate polnts, to-wit: South San Francisco
and San Leandro, without having obtained from the Rallroad Couw~
mission of the State of Californla a certificate of publio con-
venience and necessity authorising such operations.

‘The defendant, Frank Hoover, by his wriiten answer kerein,
denies all %he material allegations contained in said complaint
and alleges that he is operating as a private carrier under con-
tract, and also as & special defense that by reason of the fact
that the said complainzat 2ad heretofore commencod ax’action
in the Superior Court of Monterey County, omdraclag the same
ligsues as embraced 1n coxplainantts complaint herein, said com-

plainant has elected his remedy and is bound theredy and should
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be estopped from seeklng any redress in any other tridbunal
except the duly ostabdblished oivil couxts,

Public hearinge on said proceeding were conducted by
Exsminer Sattervhite at San Francisco and Salinas, the matter
was duly submitted and is now.ready foxr decision.

Complainant called the defendant as a witness and sevoral
other witnessos yn support of hils complaint.

The recoxd ghows that for several years last past the
defendant bhas been engaged in a local tramsfer and transportation
business in Salinas and adjacent territory. In the conduct of
his business defendant has been engaged in the operation of motor
trucks to other points and places in California, Yut more parti-
cularly Sslinas and Oskland and San Franclaco and intermediate
points,

The undisputed testimony of defendant shows that during
the past two years and continuously up to the present time, in
response t0 the request of various shippers and business establiish-
zents at Salinas, he has transported such a substuntial tonnage of
freight, boil northdound and southbound, between Salinas on the
one hond, and Cakland and San Franclsco, on the other hand, that
he has been obdliged to maintain regularly two or three trips
weekly and to operate two trucks and trailers which are a portion

of his equipment available 40 this particular out of town servige

Dy reason of the fact that tae rest of his equipment is RECESSATY

for bis local demands at Salinas., These truck operations to the
Bay cities and vicinity have proven lucrative and profitadble and

wene: being conducted at the tlme of the hearlngs in this proceeding.

Defendant admitted that he has hauled for at least a dozen

shippers within the ladt year or 30 between Salinas and the Bay
cities named and classified them as his regular or irregular ocus-
tomers. The following named business firms constitute the saipoers
named by defendant, adout eight of whom he indicated might fairly
be classed as his reguiar oustomers:
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Salinas Soda Works

Salinas Beverage Company
Salinas Tallow Works

Sacot Foundry Coapany
Boyexr Fertilizer Company
Cornell Tractor «Lompany
Mitchell-Sillimon Company
Salinas Valley Canning Company
Sallinas Elevator Company
Firestone Service 3tores
Pontacq Laundry

Farmers Mercantile Company
Sterling Lumbex Co,

The transportation services performed for +the above named
ghippers were in all instances based upon a verbal agreement or
understanding whereby defeadant had indiocated his willinemess ﬁpon
request or call to haul thelir particular commodities for a Tate
namcd and agreed upon.

The Salinas Soda Works and the Salinas Beverage Company

Trom time to time purchased large quantities of case goods (ceveal
beer) from five different brewing companies in San Francisco which
have been transported upon call to Salinas by defendant who also

returns the empties, The Salinas Tallow Works sell large quantiil es

of hides at iniervals to cextain consignees at 3am Francisco or

Oakland whickilave: been hauled by defendont. The Cormell Txaotor
Company at San Leandro a4 certaln seasons of each year ship tractoxs
and tractor machinery to Salinas which were transported by defend-
ant upon call, Fertilizer has been hauled from South San Prancisco
to Balinas for the Boyer Ferillizer Coupany by defendant waenever
this patron had "a load." The other patrons above named have had
smaller tonnage, but have been served on various oocasions dy
defendant upon request during the last year or so. The record
also shows that thers bas been considerable freight nauled between
the pointsg involved by defendant for the benefit of other shippers
or consignees, but with whom the defendant had no direct arrangement.

The following excerpt from the testimony of defendant
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affords a recent illustration of the tramsportation practices of
defendant for some time past. Silliman & Company are potato
dealers at Salinas who 8ell to consignees at San Franoisoo.
Defendant testified in part as follows:

Q% In addition to those already named that you do
hauling for, and stand ready on call, you haul

pifeS L LLER AL L Rl

A. I baul potatoes for Silliman & Company every year
about this time, eight or tea loads,

Q. You stand ready to haul for Silliman?
4. No, not anything.

Q. You stand ready to baul for Silliman on call
potatoes betweern San Franceisce and Salinas?

A, When he rings me up I go and get then,

The uncontradictied record shows that defendant had in no
instance, either orally ox in writing, in his trucking service
for his patrons to and from the Bay ocities' comzunitles ever
Provided for any specific period of time for which he was dound
or for any definite amount of tomnage which he was obligcated to

haul. There was never any obligation on the part of the shipper

or patron to patronize the defendant or any duty upon the defend-
ant to continue his on call operations. The defendant's haul-

ing charges in any case never amounted $0 anything more than &
formal rate quotation with mo odligation on the part of the ship-
per %o accept it or furnish further shipments. The defendant

has frequently declined shipuments froz time to time from differ-
ent shippers, dut his refusals were based wpon his desire and plan
not %0 increase his equipment or iavestment thercon or enlarge his
frucking operations between Qakland or San Francisco 1o a poiat
where such operations might interfere with his local business at
Salines.




This Commission has in several recent decisions indicated
the distinction between the lawful "private carrier* and the un-
lawful so-galled “comtract hauler" clalming to be a private
carrier. The following comparaiively recext decislons of this
Commigsion indiccte thot +the defendent!s t;ucking operations,
ec shown by the record herein, plauces him ciearly ir the last
naxel cetegoxy: %

Re: _Jack Hiroms, 328 C.R.C.,48, 5%.

. & S. R.R.Ce. vs. Deysher, 32 C.R.C., 141, 145.

Ragwussen, 34 C,R.C., 497 and cases there cited.

Motor Freight Terminsl Co., et _al.ve., C,8,Teber
et al,, C.R.C, Tecl slon No.&83237, 5&53 2351,

Motor Preight Terminal Co., €t 3al. VC.os0,BToy,et al,
+«B.C.Decision No.23459, Cace 2882,

The defendant, in hic answer ot ebove indicated, hac
? 2

irterposed the epecific defense of res adjudicats in this proceeding

ond claims that thic Commiselon is without jurisdiotion by reason
of a certain judgment having been rerdered prior to the commencement
of this case in an injunction proceeding exbracing the ssme issues
as embraced in the instant complaint, instituted in the Superior
Court of Monterey County by the complainant hereln against the
defendant hereln,

Defendant bas submitted no legal authoritiec or advanced
any axgument in suprort of his contention upon thic speclal defence

and we are of the opinion, eftexr a careful corsideration of the

watter, that there ie no merit in this gpegiglVQefpnqozgfmrea’ggﬂudt_

chta,

Public hearings baving been helé in the above entitled
proceeding, the matter having been duly submitted and being now
ready for decision, .
is

ve o MY ROUTD S TACT a0 IO [NTvEy spereting
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as a transportation company within the mesning of Chepter 213,
Statutes of 1917, as amended, between Sslinas and San Francisco
end Oakland and intermediate points, to-wit: South Sap Francisco
and San Lesndro, without baving obtained & certificate of public

convenience and necessity therefor,

IT7 I8 EEEEBY ORDERED thet seid Frank Hoover immediately
cegse and desiet his commor carrier operatione until he ghall
have obitained the requisite certificate of pudblic convenience and
precessity from this Commiscion, and

IT 1S HEREBY FURTEER ORDERED that the Secretary of this
Commigsion cause a certified copy of this decicion to be served
upon satd Frank Hoover and thet he chall cauee & certified copy

of this decision %o be malled to the district attormeys of
Sen Fraocisco, Alameds, San Meteo and Monterey countles.

This decision shall become effective twenty (20) days

fror and after the date of service sbove mentloned,

Dated at Sem Francisco, Celifornis, this wé.y of

§2n4¢£§' , 1931,
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