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Decision No. 20938 .

BEFORE TEE RAIIROAD CCMIISSICN OF THE STATE OF CALIFORNIA

R. VAN ECCSZEAR,
en individuel doing business as
the CONSOLIDATED MILLING CC.,

Cémplainant ,
Case No. 2772.
vs.

SOUTEERN PACIFIC COMPANY,
a corporztlion, ‘
Derendent.
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C. R. Schulz, for the comwplainant.
J. E. Lyons cnd H. E. MeElroy, for the defendant.
c. S. Connolly. for Albers Bros. Milling Company.

BY T== COMMISSION:

Tn this proceeding coxplafinant alleges that the charges
asse:-;sed on carlosd shipments of graln and other cormodities
transported from stste owned wharves at San Francisco to corplain-
ant's mill et San Frencisco were in excess of the lewful tariffl
rates in violation of Sectiom 17 of the Public Utilltles 4Let. Ve
are acked to award reparsiion and to require defendent to cease

and Qeclst from assessing suck unlawful charges.

4 public heering was held before Exominer Geary at San

Trancisco, and the cese submitted upon driefs.
The cshipments wnder comsideration originated at inter-

state or foreign points, were transported dY vessel to the state
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wherves at San Framcisco, end from there were rechipped to cqmp:
pleinant'ts mill via rail. Complainant was not the original‘con—
signor. The trensportation to the wharves vic vessel and from -
the wharves vie rail wes performed under separzie bills of lad-
ing. The reil transportetion was over the lines of three carri~
ers, viz., State Belt Rzilrcad, Southern Pacific COm;any and West~
ern Pocific Rzilrosd. The switohing chamges of the State Belt
Raliroad end the Western Pacific Railroad were §3.50 per cax sad.
$3.80 per car respoctively. These charges were effective on in=
terstate, foreign and intrastate traffic. The Southern Pacific
Compeny' s published rates voried according to the cheracter of

the trafr;c. I it were intersiste or Torelgn a rate of 34 cents
per tor, minimum §7.20 per cer, wes applicadble, end if It were in-
trostate 53.60 per car wes appliceble. Defendent gssessed aud cOl-
lected the interstete or foreign cherge ou the assurption thet
there wes no bresk in the continuity of the shlipments &t the wherves
and thet tke subseguent rail movement ﬁas a nart of the orisinal
trensportation. Coxmplainant on the other hend cortends thqt\fh@
rail movement fror the wharves to ais mill was separete and dis-
tinct from the mbvement via wessel to the wherves, and that thefe—
fore the shipments were in intrastate compezé¢. Defendant odmit-

ted, that if the traffic was in fact inlrasiate the shinmments were

™~

acter of the traffic. ' .,

ovérchargea. Thue the only cuestion for determinatlon s the chox=

Complainant is primarily a grein broker aznd conducts his
business in substanticlly the following manner: Ee purcheses for
re-sale‘srain aﬁd related articles, hereafter collectively refer=~
red to es grain, which originate at vorious interstate oxd roreign

noints. A large part thereof comes to Sen Francisco vie vessel..

ed while the shipments are in trensit

or the high sess or chortly after their arrival. Ordinarily




compiainant 15 not in any sense a party to the firsv stage of the 
trensportation vie vessel, the shipments belng made and the Lreight
charges paid by others. TUpon the vessel's arrivzal ne immediatée“
1y endeavors to dispose of the leding without removing it from the
wherves. Approximately 20% to 95% of the grain‘is disposed of at

she docks within a short time and is re-chipped by rall or trudki

from the docks to other points In San Franclsco or beyond, either

by coxplainent ox dy the buyer. Where a rail hzul follows tae wa-
ter t&ansportation +he actual handling of the grain to the car is

performed by stevedoring firme or by the steamsikip comﬁanfes act-v
ing in the same cepacity. The grein not ilmmedistely disposed of
1z left on tle docks to be sold later iIf 1t Is anticipated a duy-
er will de found within o short time. If no such.buyér is avaﬂr-
eble 1t 1s moved dy truck or rail to complainment’s mill for stor—
age or menufacture. ‘Ihe mi1l 1s an incidentel adjunet to'compiaiﬁ-.
ent's buciness as a broker and is only mainteined for the pu:pdse

of Storin@:or maxufacturing grein which remeins unsold. o

Complainant has beexn conducting his dbusiness in this
menner for spproximately the last past ten years, and until chort-
1y defore thls complaint was £41ed was not aware of the lower in- )
trastafe charge.

Defendant's fallure %o apply the intrastate chargégwfkﬁ
grouwndeld largely ﬁpon the assumption that there could‘be no breek
in the continuity of %he shipments at San Franclsco for the reason
{1) that the state wharves are purely avenues of coummerce for use 2
of the water carriers which originated the shipments, (2) that
such webter carriers coatinued in the cgstody of such shiéments
wntil they were actually loaded into tie cars for further tramns-—
portation, and (3) that there was a continuing intention on the
part of both the origimel shippers and of complainant to transe

port the shipments to some poimt beyond the wharves.
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mhe statc wharves at San Frencisco are avenues o; comQ
merce, dut nov exciustvely s6. They are also depois for the re—
ceipt and delivery of freight amd a ratural place for common calr-
rier trensportation to end. The stoanship companies, in the ab-
sence of specific orders from complainsnt or the buyers of the
grein from him, were under no obligation o effect any rurtﬁer
movement beyond the wharves. Nor was there, as defendant con=
terds, ény intention on the psxt of the original consignors,of
compleinant to contiaue the goods beyond the wharves.in.infere
state or Toreigu comzerce, In so far &s the original conéignérs
are concerned, whatever their intention mey havé been, they were
prevented from carrying iV out as they relinguished éntire cén-
trol of the movement when title to the grain passed 1o compiéinr‘
ant. And the record is clear that coxmplainant had no derinité
point in mind to which he would trans@ort tbe'grainfbeybﬁd[the
wharves. Tn fact, as we have already stated, his primary con=
cern wes +o sell it at the wherves and relincuish poasessi6n.
If he were successful in seliing the graein on the wharves, as he
was in practically =il instences, whatever transportatiom-Lol-
lowed, if eny, was prodbadly beyond his power 0 control.

The fssues before us arc similer to those in Ceo. H.

Croley Company vs. Southern Pacific, 33 C.R.C. 5(5-&':«.:L There,

as here, complainant used the wharves &g & noint from which It
@ istridbuted shipments of grain originally coming fromAinterState
points vie vessels, the intrastate destinations being &ete:minéd

only after the goods had come to rest upon the dock. In the

: Petition Tor Writ of Review denled by the Supreme
Court of the State of Californla. Southern Pgcific Co. ws. Rail-
road Commission et al., S.F. 13744. Petition Tor writ of Certi-
orari ceriec by Supreme Court of the Unlted States. Southern
Pacific Co. vs. Railroad Commission et al., 74 L. Ed. LL67.
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Croley case we held taat the treffic was intrastate in character.

{see also Atlontic Cosast T.4ne ws. Standard 01l Co., 275 U.S. 257,

end Sesdoerd Air Line vs. Lee, 14 Fod. (2und) 429, aff. 276 TU.S.

851.)
| we bellieve that compleinent's plan of conducting his

business hed the effect of bresking the continuity of the inter-
state or foreign transportatiowm, and that the su"b‘sequent movenent
wuas intrastate in choracter. Even though a reil haul followed
somediately uwpon the water heul this is without controlling force
in getexmining the character of the traffic. (GULL C.& S.FuR.COs

V. ..ems, 204 U S' .1:02.)

After comsideraticn of all the Lacts of record we ere
of the opinion ead so find that complaiuant’s shipments moved‘ In
{ntrestete commerce; that they were overchai'aed.,' in violation of
seetion 17 of the Act; that complainant made the shipﬁents as de=~’
serived, paid and dore the chexrges thereon and is entifled to
reparetion with interest et 8% per snmum in the amounf of the
difrerence between the chare;eé. paid snd those lewf{ully in effect

on intrasztate tralfic.

The exact emount of reparation due Is not of re,cord;.

ment of the snipments made aad upon the paymert of the repara-~

tion Gererdant will notify the Cormission the emount thereof.

S.‘aou..d 1% not be possidle To reaclk en egreement as to the rep~

aretion award the matlex may be xefe:::ned to the COm..ﬂ.sion for
rurther attention and the entry of a supplementa oxder sho_u.ld

zuch be necessary.

This case being at lssue upon complaint end srcwer

on ~1le, full investigation of the matlers and things fnvolved
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Neving dbeen had, and basing thds order on the rindings of réct
arnd the conclusioms contained In the preceding opinlion,

IT IS EINRTBY ORDERED that defendant, Southern Pacific
coxpany, according as it participates in the traxsportstioxn, be
end it ic heredy directed to e¢ease and desist and thereafter 1o
ahstain from applying, demanding aﬁd collecting for the transpor-
tation of compioinant's shipments of grein and other comodities
descerived in the opinion which precedes this order, any charge
greater or less or different than thet contained in the tariffs
on Tile with tuis Commission and arplicable om intrastate tralfie.

0 Yo EFREEY FURTHER OSDERED thet defendent, Southers
Poelific COﬁj;e:iy, according as 1% parii;:ipated in the tre.nspértg-»
+fon, be and it is heredy cuthorized and directed to refund with
interecst at six (é) per cent. per ennum to cowplainamt, R. Ven
Hooseer, all cherges collected for the transportstion of the ship-
ments of grein and other commodidies involved In this p:oceeaing
in excess of those contained in the tariffs on file with »hist0m~
mission and applicable on intrastate trallic.

Deted at San Fremelsco, Celifornfz, this _/b%  day
of Lugust, 193L. |

@C/\L(AIM/

Commigslioners.
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