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ZETFORE THE RLTIROAD COMCISSION OF TEX STATE OF CALIFORNIA

SEELL OIL CQLPANY, a coryoration,

Compleinant, ,

TS, :
:ﬁw o A% B\t

Top ATCEISON, TORPEKA AND SANTA FE
RATLIAY COLPANY, & corporetion,

PACIFIC ELEZCTRIC RAILWAY COMPANY,

Case No. 291l.

SOUTEERN PACIFIC COVPANY,
a corporation,
L0S ANGELES & SALT LAXE RAILROAD
CONPANY, a corrporation, and
THE WESTERN PACIFIC RAILRQAD CONM-

pAXY,

)
)
)
)
)
)
g
a corporation, : %
)
)
)
)
)
)

a corporatioxn, .
Defendants.

Sanborn, Roehl, Smith & Brookman, dy L. B. Roehl,

for c¢onmplalinant.

Gerald E. Duffy ané Berne Levy, for The Atchison,

w.

Topeka and Santa Fe Reilway Com mpany, defendant.
H. Love and E. E. Bennett, for Los angeles &
Salt Lake Rellroad Company, defendant.

G. Knoche and TFrank Karr, for Pscific Electric
Raillway Company, Qefendant.

L. Flelding and J. E. Lyons, foxr Southern Pac-
ific Company, defendant.

Y. Bradshaw, for The Western Pacific Raillrcad
Company, defendant.

We Turcotte and B. E. Carmichael, for Gilmore
0Ll Company, intervener.

W. Hollizgsworth, R. T. Boyd and Bishop & Bok-
ler, by R. T. Boyd, for Schuckl & Compeny, Cal-
ifornis Rex Spray Company, W. S. Dickey Manu-
facturing Compeny, Peninsula Paving Company,
and California State Highwey Commicssion, inter—
TEnexrs.

Robert Hutcherson, for Assoclated 01l Company,

intervenexr.

BY THE COMMISSION:

02INION

Complainant, Shell 0il Company, is a California cor-

poration with its prircipel place of business at San Francisco.
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By complizint seasonadly filed it is alleged that the rates
assessed and collected during the two-year'period immed iately
preceding the filing of the complaint for the transportatioxn
of rumerous tank carloads of petroleum oil from Watson to Los
Angeles and from Martinez end Valpico o San Jose were inappli=
cabdle in violation of the provisions of Section 22 of irticle
XII of the State Constitution and Sectiom 17(a) of the Public
Ttilities Act. The Associated 01l Company b& petition filed
November 6, 1930, and dy supplementsl petition L£iled December
11, 1830, intervened szd made similer allegations to those of
compleinant in connection with shipments moved from Nevadsa

Dock t0 San Jose.

Reparation only is sought. Rates are stated In cents

ner 100 pounds.

Pudblic hearings were held before Ixaminer Geary at
Ssn Franeiseco, and the cese beving beern submitted on briefs
is nowm ready for ouwr opinion and order.

matson is on the Atchison, Topeks and Santa Fe Rall-
way Company 29 miles end on the Pacific Electric Railway Com=-
pany 16 miles south of Los ingeles; Martinez is on the Southe-
ern Pacific Company 30 miles and Nevada Dock 23 riles northeast
of Oakland; end Valpico 1s on the Western Pacific Rallroed Com=
pany 65 miles east of Oakland. Complainent's shipments con-
" sisted of 385 cars moved from Wetson to Los angeles, of which
17 were routed "A.T.& S.F.", 1 routed "P.E.~4.T.& S.F. dellv-
ery", 20 routed "P.E.-L.3.& S.L. delivery™ and 350 routed
"p.E.-S.P. delivery"; 138 cars Irom Martinez tg San Jose
vouted "S.P." and 352 cars from Valpico to San Jose routed
m7.D." Intervener's chipments consisted of 526 cars covered
by its petition iz intervention £iled November 6, 1930, and
653 cars covered by its supplemental petitliom Iiled December




11, 1930, moved Irom Nevada Dock %o San Jose routed "S.2P."

The sole question for determination ic whether com=-
plainentts shipments came within the tariff description of
petroleum fuel oil or netroleum road oil. The reasonableness
of the rates per se is not in issue.

The shipments involved were lnvoiced as petroleun fu=
el oil, were so described in the bills of lading end were rated
accordingly. 4t the time the shipments moved there were in ef-
fect lower rates on petroleum road oil. Complainant and inter-
vener, hereinafter Jointly referred to as complainants, contend
thet there are 10 physical or other differences bvetween fuel
0il and road oil, and that these terums merely denodte the uses
to which the commodities are put. They maintain that the xoad
0il rates when lower than the rates on fuel oil should be ap-
plied.

The terms petroleun Tuel o0il axd petroleun road oil

have been employed in defendants' tariffs since 1909. Prior
to June 25, 1918, tariffs generally named the same carload rate-
ing for rcad oil as for erude oil, gas oil and fuel oil. Ef-
fective June 25, 1818, as a result of the first of the general
war-time increases, the railes on fuel oil, which commodity ﬁas.
rated £ifth class in the then current classirication; were in-
creased 4% cents per 100 pounds wheress the rates on road oil,
p commodity rated at Class D", were increased 25 per cent.
Thic adJustment had the er:ect of disrupting the equality in
the rates previously in effect, aﬁd in the case of long heuls
results in higher rotes for road oil then for fuel eil, dut for
the shor®t dauls the road oil rates are lower. At the preseht
time the road oil rates Yetween points in California where the
tonnage mOves, are generally lower than those appliceble to
fuel oil.

e




Notwithstending the fact that separate commodity
retes in different tarliffs are maintained om fuel oil and road
oil, complainanis imsist that they are entitled to the lowest
rates applicable to either of these commoditles Irrespective
of under whet name the olls are sold, the use to waich they are
ultimately put, or the descripition given on the bill of lading.

e fuel oil end road oil here involved is a refinery
residuum, which is a general term applied to that produét Te=
meining after the lighter oils such as naphtba, gasoline, kero-
sene and gas 0ils have been teken from the crude oil.by distil-
lation. This commodity is susceptidle of many uses and varies
according to the nature of the crude oil from which 1t is de—
rived end to the extent of the refining processes. The princi-
pal difference in ref inery residuum lies in the percenisge of
asphalt contained in the 0il.

The standerd specifications of the Department of Pud-—
1ic Torks, Division of Highways of the Stete of Cslifornis,
for the year 1928, as reproduced in Exhibit ¥Yo. &, sets Iforth
for bidding purposes three classes of refinery residuum ¢lassi-
ried respectively as "50-50 fuel oil 'light* W, "60=-70 fuel oil.
theevy' " and30-95 asphaltic road oil". The figures denote
the mirimum and meximum guentities of asphalt required to be
contained in the class of oil designated. It Is %0 be deduced

from these specifications iseued from a source which undenis-
1y is the lergest slingle consumer of road oil in the State ol

California and also a substantilal user of fuel oil, that re-—
siduum containing & high percentage of asphalt is moxe suite=—
vle for use in road making then are the ligkter residuums ¢onw
teining a lesser emount of asphalt. The recuest for bids is-

sued by the Division of Highways (Exhibit No.4) further re-
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quires that the price for road oll shall be besed on the unit
per ton and for fuel oil on the unit per barrel.

The evidence shows that the Primary function of "road
oil™ 1is to act &s a binder of other materials and for this pur-
pose an 0il of higk viscosity is best. Fuel 0il on the other

+c yeluable solely for its heat content. It is thinner

an rosd oil and will flow at normal temperatures, although

{n some instances with special heating equipment the heavier
oils may be successfully used for fuel.

During the two years preceding the fil;ng of this
case the creight charges, according 1o corplainantst descripi-
ion of the oil tremsported as shown by the bills of lading, wexre
collected at the petroleum fuel oil rates.

commod ity rates for fuel oll and for road oil are pub-

1ished in separete teriffs. Southern Pacific tariffs ere illus—-

tretive. Its Local, Joint and Proportionsl Tarilf No. 333-G,

C.R.C. 2496, comteins the rates for fuel oil, and Tariff No.
1010, C.R.C. 2678, the rates for road oil. Tariff No. 3&3-C
deseribes in Item No. 70 the oils included in the fuel oil
group as follows:

DPetroleun Crude 01l (See Note 1)

Petroleun Fuel 0il, viz.: Reflinery Residuum
(See Note 1)

Petroleunm Gas C1l See Note 1)
Xote 1. - Will not apply on Petroleun Road
04l, Petroleum Refined 0il (illu-
mineting or durning), Engine (Naph-
tha) Distillate, Gasoline,. Benzine
or Naphtha.
mhere is ro description or definition of Petroleum Road 01l
in Taxifs No. 1010.
Tor more than thenty years fuel oil end roed oil have

been separstely classifled in the Western Classiricatibn, and
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within the State of California at the yresent time the class—
ification of Tuel oil Is fifth and that of »oad oil Class "D7,
Since 1918 commodity rates Zave deen in ceifect in a separate
tarif? covering road oil, and appearently during ail ol these
yeers the shippers and carriers had no difficulty in distinguish-
ing the two commoldities for trausportatiion purposes and applied
proper rates.

Soth compleainants and defendants have nmade relerence 1o
Application No. 6780 of F. W. Gompl, Agent, our Decision No. 9886
of December 20, 1521 (20 C.R.C. 1C24), but this procecding was an

spplicetionm by carriers for authority to include petroleum road

oil in %re asphaltum grouping. The chenge would have materielly

incressed many road oil rates and was sirenuously opposed by @
large number of shippers. Tke record in that proceeding showed
that tie protestants successfully demonstrated that road oil was'
a ¢istinet commodity, and the application of the carrlers was:

denied.

In Cacse No. 2672, Hunt 3ros. Packirg Company vs. South-

ern Pacific Companv (33 C.R.C. 428), complzinant contended that

because tadble grapes could be used for the same purpose as wine
grapes, the lower wine grepe rates must apply to the more valug-
ble article. We there held that although tadle grapes might be
used for other purposes, there was substantlial proof of differ-
ences in the cormodities 1o Justify different rates.

Mary ceses might be reviewed dut the principle is well
establisked that although %there may be & similerity in commodi-
ties, such similarity is not a finding thet the seame rates should
Ye applied to both commodities. Complainants contend that rates
cemnot be made on the theory of the usze to which the cormodity is

put. This principle is recognized and 1t has not been violated




in the publication of rates gpplicadle to fuel oll and to road
0il. All commodities cannot be Individually described, and iz
interpreting the tariffs the commercial nemes, the use to which
the cormodity i1s put and the generally accepied understanding

of its species must frequently govern the allocatlion of the rate.
In this situation the record is clesr that the cars against which
reparation ls demanded were forwerded as fuel oll by the ship-
pers, these compleirants, and the material actually shipped was
described as fuel oil on the Hill of lading. It is the duty of
the shipper to truthfully descrlbe the comumedity for transpor-
tetion purposes and the equal duty of the railrcad to know that
the commodity transporved was that deserided on the bills of lad=
ing and the freight bills. We have no prool that the carloads
exbraced in this action did not consist of commercially recogrnized
fuel 0il. Defendents spplied the tariffl to the commodity under-
stood ané commercielly recognized as fuel oil. We £ind that the
epplicavle tariff rates were charged and the complaint will bde

dismissed.
ORDER

This case having dbeen duly heard and sudbmitted, Tull
investigation of the matters and things involved having been had,
énd vesing this order on the findings of fact and the conclusions
consained in the preceding opinlon,

IT IS ZERESY OQRDERED that Cese 2811 be and it is heredy

ismissed.

Dated at San Francisco, Californils, this /S day

of September, 193l1.
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