Decision No. Y

QEFORE THE RAILROAD CCMNISSION OF TEE STATE OF CALIFCRNIA

w. E. GROWNEY (doing business as
Festern Petroleun Company)

Complainant,
TS5, Case No. 3074.

TEE WESTERN PACIFIC RAILROAD COMPANT,
SOUTEERY PACIFIC CCIPLNTY,

Defendants.

e e N Bt e T et N et N N

W. Sollingswortk and Blsbod & Behler, ¥
R. T. Boyd, for compleinant.

X. Bredshaw, foxr The Testers Pacific
Railroal Company, gefendant.

C. Neison, for Southern Pucific Company,
derendant.

BY TEE COMMISSION:

corpleinant, formerly & copartnership doing business

wmder the fictitious name of %the Western Eighways Petroleum Com~

pany, end now an sndividual (W. Z. Growney) &oing business un-

der the fictitious name oI the Western Petroleum Company, filed
this proceceding June 10, 1931, alleging +vhet the charges assess—
ed by &cfendants, The western Paciffic Railroad Company and South-
ern DPacific Compeny, against three cerloads of gasoline moved in
July, 1928, srom Wilmington on tac Southern Pacific to a delivery
track on the Westerr Pucific at Secramerto, violated the provi-

sions of the Pudlic Ttilitiec Act.




4 pudblic hearing was held Septomber 18,.1831, before
Exapiner Goery at San Fremclsco, and the case submitted. At the
hearing *he complaint was amended to cihow taal the shipmenis ac-
tuelly consisted of two carloads of gasoline and one carload of
Yerosez¢. Tuic chenge however does not affect the volume ol the
rete, which applies to both gesoline and Kerosene.

The charges originally peid in the menth of November,
1928, were at 2 rate of 36 cents per 100 pounds without an ad-
gitional charge for placement on the xails of the Western Pac-
{fiec. On June 12, 1229, more than six montks alfter the original
©ills had been nalid, the Western Pacific presented undercharge
elaims and collected additional amounts at the rate ol & cents
per 100 pounds. These lLatter collections in dhe sum of $139.45,
compleinarnt contends, were 1ot authorized by any tarifl publi-
cation, were In violetion ¢f the tarilfs, and should be refund-
ed wish inverest from tae date of payment. The csrs were line-
hevied by the Southern Pacific from Wilmington to Sacramento
end switched to the delivery tracks by the Western Pacific.
There wes olso sz eppileadle route at the same Tate via e
Sente Fe from Wilmington to Stockton, thence Westexn Pacific
to the Sseraxento delivery tracks. Had the chipments moved dy

route, Santa Fe and Westem Pacific, the charges un-

would not have dbeen imposed. Corplairant alleges

items published in the terminal tariffs of doih the
southern Pacific and Western Pacific, the traffic was competi-
tive and thet Sherefore mo cherges should have dex assessed
in addision o the rate of 35 centis per 100 pounds. It fwrther

elleges as o second cause of action that ¥he charges collected

violeted the long and short heul provisioms of the State Comsti-

tutior and Section 24 of the Public Utilities Act; =nd third,




+that the total charges wero wvajust and unreasonable. XNo effort
wes made to prove the third causc of actlion, and the same will
be considered z: having been adendoned.

The gravamen of complainant®s positicr is that the
Wegtern Pacific unlooding tracks were industrial facilities with=
in the switchirg limits of the City ol Sacramento, ead that since
the traffic was competitive the services beyond the interchange

rracks are included in the through rate of 36 cexts per 100

poundé. The tracks used by complainant cerved three Industries,

the Western Eighways Petroleum Company (this complainant),
0*Neill Brothers, and the Sunlend Oil Compeny. All of these
shippers are in the oil business and have storsge tanks edje-
cent to the unloading tracks for the receipt of petroleum prod=—
vets. The oil is transferred direct from the cars Yy use of
pipes ruaning from the Zelivery tracks to consignee's storage
tanks. & witness for complainant testified that an investiga-
tion falled %o locate any shippers using these tracks other
than the three petroloum companies and that the tracks were not
veed as team tracks for the receipt or delivery of freight by
the general public. Iad the shipments, as herctofore stated,
een moved by the Western Pacifilc from Stockton, the delivery
woulc have been mede under the 36-cent rate without question,
becsuse the rate when applled in connection with a Western Pacw
{o1¢ line Zaul permits of deliveries upon eitier team or indusg=-
try tracks. Defendants sestified that the tracks were owned
by the Western Pacific, constructed at their expense, and hed
ocecasionally been used by the City of Sacramento for unloading
froight. In determiring the classification of z delivery track
such as involved in this proceeding, the conclusion must de

besed uwpon the actual use mede of the same. The Testinony




, herein indicates that fox all practical nurposes thece tracks

are employed st e preczent time for the handlizg of poiroleunm

0ils and could nov be used conveniently for other purposes.

The tgrillfs containing the rate of 35 conts are also
governed 27 tke Comsolidated Clussificatiorn, which nrovides in
Rule No. IS that Inflammadlo liquids must not be delivored un-
less concigred to partles accepting delivery om sidings equip-—
ped wita lacliitles for piping the oil frem tank cars to per-

storage tanks. Thugs en ordinery tcam track could not e

e tarilfz heve ne definition for the term industry

d the use %o whick a track 1s put tkorefore governs
clezsificetion for rate purposes. Anplying thls test we are

of the cpinion end find that tlhe tracks upon which these three
cerioads were delivered ere industry tracks and tho cherges Ifrom
the Iinterchange troeks should be absorded undexr the items nub-
liched in defendants' termirnl teriffs. Complealzent is entitled
t0 an awerd In the swux of 5139.45, with interest thereon from

June 15, 192%.

OR2DET

— —

rils cose having been duly heard and submitted, full
investigaetion of the matters end things irnvolived having been
had, and bacing this oxder on the findings of fact contalined inm
the preceding opinioxz,

It Is =ZREEy CROZRED thev defendents, The Western Pac—
ITi¢ Raillroed Coxpery and Souvthern Pacific Comwpany, according es
they participated in the transportation, e end they ere herebdby
authorized and directed to refund to complainent, W. E. Growney, do-

ire businezs as Westera Peltroleum Company, account transportation




fwom Tilminecton to Saeremento of the shipments of gasolipe and .

werosene ipvolved in thls procceding, the sum ol $139.45, with
w+erest thereon et cix (6) pex cent. por annun Ifrom June 13,
192%.

Deted at San Franclseo, California, this 425222 day

of Qctoder, 1831.

ple

]

gommigesioners.




